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COMES NGW Wilbirk Enisley, by coumsal, and hereby submits this Motion and.

Mebrafidhist i LaW puiSudntto 28 US,6, § 2255 foran Order of this Court vacating his:
judgment andsentence, urid his requestfora heartng purswant to Franks ", Delaivare, 438

USS. 154.(1978), challenging the/integrity of the searchiwarrant in Supjiort of the séart

hof
hisresidence; This Memorandum addresses extravrdinary misconduct of former
Richmond Potice Officer T4t Nortn, whi provided falsé informationin anaffidavitin
support-of a search Warrant; whith was inlawfully-issued-and executed pursuant to the
searchiof Mr, Enslef's résiderice oi Janiaty 20,2009 in the Gity of Richmond.

Me; Enisley pled guilty 16 singlé:coutit indictment on April 13, 2009;alleging
Possession with Intent to Distribute More Than 50 Grams of Cocaine Base and 500 Grams
o More qfcmimﬁydmchmﬁd&,iavmiationofilUSG§8ﬂ. Hewas sentenicéd'by the
Honorable Henry B Hudson to 262 monthis of finprisument with & 5-yéar feri of
Supervised Release tofollow. His scheduldd release dateis january 27,2028,

‘Section 2255 dndits jusispiidenice pernifes:relief for Teiferal prisoners wherea

defendant démictisteatay ifis His convickion and/or sentence was obtained “in vigtation of

SThgﬁﬁmmgn@satmdfad mﬁugpteading were released to the defendant by the
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the Constituiion, laws oF Freaties of the United States” 28U S5 2255(3). Wiisre the

5 Ehak Ehire fas B sich a deiita) OF TrEriFigevisntof Constitutiotial rights of

the prisoneras to réndet the jidgmént vulnerable tocollateral attack, the court dhall vacaré

and setvasideand shalldischarge the prisoner off reseni:eme him ar ".jjfi;j £ 3 new tr“iﬁi ofF

correct the senténce as may aipearappropriate 28: ﬁ,s C. § 22*35(&) 'rhls Mption .

reguéstsrelief because Mr: Ensley’s Fouy

1 Aeridment vightswere violated by Officer
Jason Nofton falsifying nformation used inanaffidavitfor asearch warrant of Mr. Ensley's
residencé: Abseritthiefalsifisd information in the affidavitinsupport of the search warrant,
therawas o Jawbul justification for the search of the residence,
Section 2255 Procedural Bar
.Alaneeegea;é periadafiimmximsisestahi fié

i i § 2255(1) for ictionsto
colltérally ttack a erirminial Goiviction. Mr, Enisléy was convicted and sente

e in 2009,
£ the h-yéar perion Haspassed, However, the:aireyear limitations period would not bar
& §2255 petitionFa defendanit can show good causeras to whythe Aling is outsideofthat.

beriod, See Uniced States v, Livermen, 8R1 F: Suppi2d 717, 748 (ED.Va: 20125; Cowlesv.

‘Brooks, 241 FSupp2d 579, 581 (E:D:Va; 2002) (*[Tihe Defendant Hled his motior more

than m yearsafter the sentence became final . ;  fand’ he} has provided no Basisforthe
;:pnt;-ta~ﬁad that the ﬁﬁiﬁaﬁéﬁﬂ: period shonld begmm run fromany otherdate) Section
2255(f) states thiat the time period runsfrom the Jatest of

(1) thie date. un whieh thejudgment of convictiun becomes final;
(2} the:date-on-which the impediment to- making a imotion createt

by governmentalaction in violation of the Constitution.or tawsof
' nitad.Smtgs i_s rEmuved, if the: muvantwas prevented from

cnmr:, Ifth'at t‘rght bas héem rewly reéagxﬁz,, yy-Lhe Oy At
Courtand made rétroactively apphcable to caseson collateral

2
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review; or (ﬁj the date on whith the facts suppertifig théclainyor
“claimigp ¢ould have beed diseovered ﬁ;jgangh the exereise
Gf due diligeace. Cowles; 241 P.Supp 2dat581: 28 USC 512255(3

Mr, Ensley's petitioti shouldriot be tinie barred because *the dats on which facts
supporting the claiff . Gould Have hiéen distovered tirbugh the exereise oF due diligence”
was ho SobREr thin i 16, 2014

Officer Narton is gurréiitly uderjavestigation by the United States Attorney's Office

‘for Elsifying & numberof search warrants' used {n supportof searches, which stand as the

;;;;;

{fouinidations for eriiminal onivictions of soverdl deféndants The Uinited States:Attorney’s
Office advised e Court of this misconduckin Jung 2014, Tn respanse, this Court appointed
Ay Austin, Esquive tv conductan inquiry into-whether the defendant's pled of guilty
was tainted by-evidence:that was recently discovered to-be fabritatéd and tat was
unwittingly provided tohls coufisel duting discoveryand to detérriine whether irter
action is requirsd, Unitéd Statés v. Ensley, No. 3:09CR32 (E.D. Va. Jime 22,2014) {order
appointirig éaunsel).
Mr. Ensley was notimadeaware of the facts thatwonld supporta claim to challenge-
thessearchr warrant executed upon bis residence until undersigned counsel notified him
recently. He'was not made awareo! any facts to assert that Officer Norton falsifted

infarmiation used in the search warrantaffidavit: He was ot miade awiréiof Facts 1o

suggestithere wasa pattambyﬁfﬁc&r Narton of falsitying Information used in otifes search-

#Artached as: Exhibit 1isa chart {Bates No: 1), provided €0 the defensé by the United States
Attorney’s Office, that displays the numiber of times Officer Norton used the exactsameor
similar fanguage:to describe & confidential informant (C) who' pmvided thednforiation fof
pmhahie canse tosgcure’a sgarch warpant: A chmnaiagicai report thatlists: the search
rants ortan sﬁcure&whiieatme Rxchm, : akt;e ﬁepar' ¢, fron May
1 200840 Qemher 6 t

highhghm thesimilar txé's;m !anguage used i varinus afﬁﬁavitshy t}ﬂ‘ig:er hlortmft)m
diferentCls,,
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warrants: Rathef, the date “the facts supporting [Mr. Enstey’s] clalin could have Séen
discovered tirough the'exercise of due diligénte” was ho éaviier than the date that Ms.
Austin wasdppointed to protect and sddréss hisights: Seg Unitédl States'v, MatDonald,

641 F.38 596, 614/ (4 Cir. 201.1); see:alsw Uniited:States v. Ensléy, No. 3:09CR32.(ED. Ve,

and diligenice to

Ialn oty

Jutie 22,2014 (order appiointing equisel]. M. Ensley acted withiall speed
adtross his §:2255 cainitfor the-unlawhul search warrant. The one-yearlimitation period
shiould therefore ave begiin on Jurie 22, 2014. Mr. Ensley's § 2255 motion s tmely and
well within that period.

‘Qfffcer Norton received-and-executed a search warrant on January 20, 2009 for

1660?&11&1{3&3%&9&:‘&3& nt A1, Rmhmand?lrgirﬁ:rzazzz "Thie Alteged basis for

Artment A1, Richwiond, Virginia 23222 ('the vesidience”), and that e

gbserved two black males packsging and copking large amounits of powder cocaine for

distribution. See E:4: The Clreportedlysstated that hie observed packaging materials; a
digital scale, and more than halfakilogram of cocaine. 1d,

Whileicondiseting survlllance i thesarea of the 1600 Bloick of Pollock Strses, Oficer
‘Nortor said thathe Hassioticed lisavy foot traffic 661l ahd goig From the residence, and
Hidthe hias fade seviral arvests o posses

ssfon with inteéht todistribote and possession of

3 Thxs mfamaﬁan is: pmvided pursuant toOfficer Norton's Fo&m Repart and his aﬁ’i&zwit 3
in snppart*cfﬂte search warrant of Mr. Ensley's residence erNorton, See
-Attached Exhibit 3 Police Report” ind "Afidavitfor Search Warranh” {BatesB bics 101~
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Sticathe in the grea, SeeEx.%. In theaffidavitinsupportofthe search warrant, Bx-4; Officer
Norton alleged the following in support of probable cause to obtain the search warrant

Withfn thae mst 72 hours: [of January 20,2014 this affant was.
bya reliahie conﬁdennai mfmnaxxt (CI} ﬁzatwas mside

b ng ami the npstairs apartment has &;d ¢ f;&nme AEthe
_,a& gss. TheClalso demiqu to thxs aﬁi‘ant mm} ?Qﬂack Stpe&t

nmicad heavy fdat &afﬁc mnnn,g and gofng fmm ﬁ:e adéress, ’rhis
afﬁa‘nt h:is‘ il5o-made several arrests for Possessieﬁ with:fntent to

ute-ind Possession of Cocaine in the:aréa of the 1600 block.
of I P&Hecksm

ﬁpﬁh?éxecuﬁhgﬁtﬁewarranz the afficers found 2000 grams c“fpawﬁ&rcacame, 125

mn;ggmry; od. A;‘;mﬁ@dﬁﬁm;ﬁr.f:ﬁn:st*ey.yiﬁﬁ;guﬂw@ghz;,;s,mg!e@gmm@i%@t@d

is cusrently serving his 262-month federal dentence:
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Definiddt’s Fourth Amendment Rights were Violitéd by Execution

The Fouith Aiefidueiit provides thar “tierightol the peopleto be secure:ii their
person, Houseé, papiérs diid éffe¢ts,agaitist unreasonable searches and seizures; stiall aot be
violatéd, and nb waratits:shall issie but upon probable cause.....” US.CONST.afend; V.
ihis faridamenial right is presérved by therequirement that searciss be conducted
‘ pmmtmawarramssueﬁmnindependentindzcra!ofﬁcar“ Califernia'v. Carney, 473
(:5:38%6:390 (1985). Probablecause exists where, Jooking at thie totility of the
rcimitarices, “a mar of reasonable prudence,” Orielas v. Uiilted States, S17US, 890,696
{1996), would bielieve-that “there is fir probability that tontraband or evidenceofa

crimewill be found na patticilar plice.” [fiols v. Gates, 462 US, 213, 238 (1983).

T ordér to assesé aseardh warranit based on information provided by an informiant,
the Supremis Cotrthis idoptita "totality.of the circumstances™ test to deteiming whetfier
pmmmumnpmrtmesemhwamfatatzaa *Sufficient information mustbe
presented to the magistrate to:allow thatofficial to-détermitie'probable cause; his action
carinot be:a mere ratification of the bare canclusions.ofothefs.” 1,239, Consistent with
Gates, the Fourth Circuit Hias stated that “[to] .. éstablish probable canse for . ;aisearch

w;,mauthased upon. hearsayfmm aninforimant; it is nécesvary to mnsider :!ll‘the

‘cirpumstances set forthiin théffidavit; nicluding the veracity and basis of knowledge of
persons:supplying hearsay fnfarmation. The degree to whiclan infortant's story i
corrobatated iy alsobe aivtmportans factor.” United States v. Dequaste, 373 F:2d 503,

S18 (49:Cif 2004) (cting Urited States v, odge, 354134 305,309 (4 €ir 20041)

Raliability and é6rvobioration are memmersmesuofprohabiemuﬁ&d&temi Gt 39?3”

&
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aFdavitin SupportoFa searchiwarrant; and must be substantiatedto justify wieareh. See
United Seates . Wilkelm, 80 :3d 116, 120 (4% Cir. 1496},

Witen false iriformation is presenited in an affidavit iti support ofa search wartant,a
deferidints entifled toa heating omee hé makes s preliminry showing that: (1) officers'

jagly-or recklessly madé falss statsiiienits i Or omifted statéments from.an affidavit
supporting & search wartantand(2) that e false statsiments or amissions werematerial,
fe; rendered the affidavit unable 16 §ipjoit a probable caiise finding." United States-v.
Franks, 436U, 154, 155:56 (1978}; seé also United Statesv; McKenzie-Gude; 671 F.3d 452,

462 (4 Ci. 2011)..n McNerizie-Gude, tie defendant did not make such a'showing becaise.

the Giilssioing were niot matirial to thie probable cause determination and because &

approprite bisis was frovided to demonstrate thabthe affidnt tisrépresented the facts

MeKerizie:Gude, 671 E3d ar 462,
According tothe:chronological veport that 1ist§ the skarai warrants that Officer
Norton secured while at thé Rickimond Poliée Devartinent (RPD), from May 1, 2008 to

October 26, 2012, oily diie:Scarih warrait was received on January 20,2009+ The Ciho

providéd the infirration for BHat searctywarpasit was C1# 9335 To demonstraté the

véracity-aiid basis of kriowledge of LI % 33;

supporEofthe search warrint (Ex. 4) vt this Gl was:

cen:.ideretf relighle. ;  based on informétion ti¢y have provided
his affiantreferringto Officer Norton], The [CI] has previded
tbis afﬁa ) with,vinformatmn regarding. m‘iminat-,_, vity:

'aﬁon'ﬂia -
utstas dingwarrants intiwﬁity of“Rfchmanﬁ.
Fortiation that has ed t the arvest ofthree (3)

A Seeﬁx 2 Bates Ne. 4?3
S,



Case 3:09-cr-00032-HEH-DJN Document 20 Filed 09/19/14 Page 8 of 10 PagelD# 235

itiega} narcoﬂas; Tbet[{:{] has nseﬂ cacameand h&m fii: i the past
i_ d i fahﬁtiar w:th the: waycncame andim ai_n Is padeaged for “

Officér Nortan Hias used the saime ot siriilar languags in othier affidavits:

L

This'safiie vtk lingudige was.isel o destribe ar wikhow C1 from a searct

\arant $euréd 6 Apri 28, 20095 This languagewusalso used I a search warrant
secuted o October 9, 2009, to describe Cl # 757, withthe only difference being that the:
officerhiad & relationship with the G1 for 10 months: 1d.ab474: The sdme laiguage was

the'ony difference belng that the relationstilp was for 14 miénthis 14 T language s the

used in:asearch waerant secured on Degember 4, 2009;to déscribé an unknoven:

samein searéh wattatits Secured o1 March 1248830, 2010't6 deséribe s unknows Cland
Cr#757, respecﬁvety, ptt&atﬂi&se relatonships weré for twio'years. Id at4?5

More troabling s the fact that CIH#933° wag shown thie affidavitinsupportofthe

S wartantin Brisley's caserand stated thathe never signed the document, that it was
i i sighatiars, and he was riever paid: (Ex, 2, Bates no;478). Thus; the Information oi
thie search warrany dated Jannary 20; 2009 was falsé. Withoiit tils tifoirnation, there wis
g evidence, and certainly no probable cause, to suppatt the issudnce and execution 9fa
search warrant, The filsesstatements submitted T the affidavitin support ofthe Seardh

warrant of Bnsley’s résidénice weri clakrly fidrerial because théy providéd the anly

& 1.
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watfoi i support-of crintinal activity by Ensley. The fatsified affidavitin supportof
the séarch warrarit violated Ensley’s Fourth Amendment rightsand, as a dirétresult,
icriminating evidence wasigathered-and statenients werg'eliciead fram Ensley.
Accordingly, the evidence and the statenients must be sippressed as frult of thie poisonous
tree. See Wong Sun v, United States, 371 US. 472, 499 (1963); see alsd Fiorida v, Royer; 460
115.492,501 (1983):

“the totallty of circumstances ln Esley’s ¢asé stablishes an absence of probable:
cause:for the seatch warrant whien the false statements dre excised. The affidavit was
devoid ofany lagiiiatebass for the informant's knowledge of criminal activity because
Offiter Nortoii provided shie false information, not.CI#938: Accordingly, a preliminary
showirig of both fifonge ofthe testestablished in Franksand McKenzie-Gude has baen met
and Bhisley is tierefore entitled tou »:Fzr;g'ﬂkq hearing; and-to relief in this casé

dismissal of
thie charge against him,
Conclusion.

WHEREEORE, itisrespectinlly requested shiatthis Court i¢suean Order, pursuant to

26 US.6. § 2255 vatating Ensley’s Jidgiienvand Sentencing Order entered july 15,2009,
Purther, Erisley vecudsts tis Caurt conduuct & hearing pursuant to Franks v Delaiars, 438

115, 184 (1978) to hear testiinany and consider.evidence challenging the integrity of thie

search metahdiawfu{mss of the search of Ensley'shome; which wagin violation.of thg.

Fourth Amendmentt the United States Constitution.
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‘Respectmﬁy submitteﬁ

i @py‘ﬁfth& foregoing Motion was filed Under
15 emalled t the following:

"“mﬁnnm, VA 23219

10



