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Background:  Defendants who had pled
guilty to drug offenses filed petition for
extraordinary relief, alleging that a chem-
ist at the state drug laboratory had com-
mitted misconduct, seeking establishment
of a rule under which defendants who ob-
tain new trials based on the chemist’s mis-
conduct could not thereafter be charged
with more serious offenses than those of
which they were originally convicted or be
given longer sentences than originally
were imposed, and seeking an order re-
quiring district attorneys to provide notice
to notify defendants whose cases had been
affected by the chemist’s misconduct as to
whether commonwealth intended to repro-
secute them. A single justice of the Su-
preme Judicial Court, Suffolk County,
Botsford, J., reserved and reported the
entire case to the full court.

Holdings:  The Supreme Judicial Court,
Spina, J., held that:

(1) a defendant seeking to withdraw a
guilty plea in a case affected by the
chemist’s misconduct cannot be
charged with a more serious offense
that of which he or she had been ini-

tially convicted or given a more severe
sentence than originally imposed;

(2) any delays in provision of postconvic-
tion relief did not violate defendants’
due process rights;

(3) Committee for Public Counsel Services
(CPCS) would be allowed to intervene
as of right;

(4) would not order vacation of convictions
of all affected defendants;

(5) attorneys who had represented affect-
ed defendants were not barred from
subsequently representing that defen-
dant and testifying in support of mo-
tion to withdraw plea;

(6) scope of cross-examination of an affect-
ed defendant at a hearing on a motion
to withdraw plea is left to discretion of
motion judge; and

(7) defendant’s testimony at hearing is
only admissible at a subsequent trial
for impeachment purposes.

Ordered accordingly.

1. Courts O209(2)
Interests of justice dictated immediate

resolution, in accordance with Supreme Ju-
dicial Court’s broad powers of superinten-
dence of lower courts, of claims of defen-
dants who had pleaded guilty to drug
charges in cases affected by misconduct of
chemist at state crime laboratory, notwith-
standing ripeness concerns, even though
defendants sought establishment of rule
under which, after obtaining new trials,
they could not be convicted of more seri-
ous offenses than those of which they were
originally convicted or be given longer sen-
tences than originally were imposed, and
none of defendants had yet been granted
new trials based on chemist’s misconduct;

1. Yasir Creach and Miguel Cuevas;  Commit-
tee for Public Counsel Services (CPCS), inter-
vener.

2. District Attorney for the Essex District.  For
the sake of simplicity, we refer to the district
attorneys for the Suffolk and Essex Districts
as ‘‘the Commonwealth.’’
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thousands of defendants had been affected
by chemist’s misconduct and were consid-
ering whether to pursue postconviction re-
lief, and a decision would impact timely
administration of justice in such cases.
M.G.L.A. c. 211, § 3.

2. Appeal and Error O843(1)
Generally, an appellate court will not

review a matter until the entire case is
ripe for review, due to the burdensome
nature of piecemeal appellate review.

3. Criminal Law O1986
Remedies for prosecutorial miscon-

duct should be tailored to the injury suf-
fered and should not unnecessarily in-
fringe on competing interests.

4. Criminal Law O1980
Prosecutorial misconduct requires

that the rights of defendants be balanced
against the necessity for preserving soci-
ety’s interest in the administration of jus-
tice.

5. Criminal Law O274(10)
In the ordinary course, when a defen-

dant withdraws his guilty plea after sen-
tencing, he may receive a harsher sentence
than was originally imposed.

6. Criminal Law O273.1(2)
When a guilty plea rests in any signif-

icant degree on a promise or agreement of
the prosecutor, so that it can be said to be
part of the inducement or consideration,
such promise must be fulfilled.

7. Criminal Law O274(10)
In cases in which a defendant seeks to

withdraw a guilty plea as a result of the
revelation of misconduct of the chemist at
the state crime laboratory, and where the
motion is allowed, the defendant cannot:
(1) be charged with a more serious offense
than that of which he or she initially was
convicted under the terms of a plea agree-
ment, and (2) if convicted again, cannot be

given a more severe sentence than that
which originally was imposed.  Rules
Crim.Proc., Rule 30(b), 46 M.G.L.A.

8. Constitutional Law O4836

 Criminal Law O1586

Any delays in provision of postconvic-
tion relief did not violate the due process
rights of defendants who had pleaded
guilty to drug offenses in cases affected by
misconduct of a chemist at the state crime
laboratory, and thus defendants were not
entitled, as requested relief from the al-
leged violation, to 90 days notice from
commonwealth of whether it intended to
reprosecute their cases; chemist’s miscon-
duct was unprecedented, and substantial
efforts had been made to address defen-
dants’ concerns, including creation of spe-
cial evidentiary rule, and affidavits from
assistant district attorneys suggested that
postconviction motions in affected cases
were being resolved at a steady pace.
U.S.C.A. Const.Amend. 14.

9. Criminal Law O577.6

The constitutional guaranty of a
speedy trial does not apply to the appellate
process.  U.S.C.A. Const.Amend. 6;
M.G.L.A. Const. Pt. 1, Art. 11.

10. Constitutional Law O3879

The fundamental requirement of due
process is the opportunity to be heard at a
meaningful time and in a meaningful man-
ner.  U.S.C.A. Const.Amend. 14.

11. Courts O209(2)

Committee for Public Counsel Ser-
vices (CPCS) would be allowed to inter-
vene as of right in proceedings on petition
for extraordinary relief filed by defendants
who had pleaded guilty to drug offenses in
cases affected by misconduct of chemist at
state crime laboratory; CPCS was in the
position of having to provide representa-
tion to similar defendants in eight counties,
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had a compelling interest in advocating for
uniform practices and solutions to ensure
consistent treatment for all of those defen-
dants, and in addressing wider problems
that arose as defendants considered
whether to pursue postconviction relief.
M.G.L.A. c. 211, § 3; Rules Civ.Proc., Rule
24(a), 46 M.G.L.A.

12. Parties O38

Judges have broad discretion in decid-
ing whether to permit intervention.  Rules
Civ.Proc., Rule 24, 46 M.G.L.A.

13. Parties O41

Intervention should be allowed as of
right when: (1) the applicant claims an
interest in the subject of the action; (2) the
applicant is situated so that its ability to
protect this interest may be impaired as a
practical matter by the disposition of the
action; and (3) the applicant’s interest is
not adequately represented by the existing
parties.  Rules Civ.Proc., Rule 24(a), 46
M.G.L.A.

14. Parties O40(2)

An interest that is remote or contin-
gent or tangential or collateral will not
suffice to allow a party to intervene as of
right.  Rules Civ.Proc., Rule 24(a)(2), 46
M.G.L.A.

15. Parties O40(2)

The interest requirement for allowing
a party to intervene as of right should be
viewed more leniently in cases that impli-
cate questions of public interest and the
potential impairment of such interest.
Rules Civ.Proc., Rule 24(a)(2), 46 M.G.L.A.

16. Parties O44

An applicant for intervention as of
right has the burden of showing that rep-
resentation of its interests by an existing
party will be inadequate.  Rules Civ.Proc.,
Rule 24(a), 46 M.G.L.A.

17. Parties O41
The question whether a prospective

intervenor is adequately represented nec-
essarily turns to a comparison of the inter-
ests asserted by the applicant and the
existing party; if the interest of the pro-
spective intervener is identical to that of
one of the present parties, or if there is a
party charged by law with representing his
interest, then a compelling showing should
be required to demonstrate why this rep-
resentation is not adequate.  Rules Civ.
Proc., Rule 24(a), 46 M.G.L.A.

18. Parties O40(2)
If a prospective intervener’s interest

is similar to, but not identical with that of
one of the parties, a discriminating judg-
ment is required on the circumstances of
the particular case, but the applicant ordi-
narily should be allowed to intervene un-
less it is clear that the existing party will
provide adequate representation for the
applicant.  Rules Civ.Proc., Rule 24(a), 46
M.G.L.A.

19. Courts O207.1
 Criminal Law O1663

Supreme Judicial Court would not or-
der, on petition for extraordinary relief
under its general powers of superinten-
dence of lower courts, vacation of convic-
tions of all defendants who had pleaded
guilty to drug offenses in thousands of
cases affected by misconduct of chemist at
state crime laboratory, as ‘‘global’’ remedy
for the chemist’s misconduct; efforts had
been made to address defendants’ con-
cerns, including creation of special eviden-
tiary rule, and misconduct of one person
could not be allowed to dictate an abrupt
retreat from the fundamentals of the crim-
inal justice system.  M.G.L.A. c. 211, § 3.

20. Attorney and Client O22
An attorney who had represented a

defendant at the plea stage of criminal
proceedings, in a drug case affected by
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misconduct of a chemist at the state crime
laboratory, is not barred by the advocate-
witness rule from subsequently represent-
ing that defendant and testifying at an
evidentiary hearing on the defendant’s mo-
tion to withdraw a guilty plea; advocate-
witness rule applied to trials rather than to
motions to withdraw plea, and attorneys
were likely to be the only people other
than defendants who would be able to at-
test to the circumstances surrounding a
decision to plead guilty.  S.J.C.Rule 3:07,
Rules of Prof.Conduct, Rule3.7(a).

21. Attorney and Client O22
Purpose of advocate-witness rule is to

obviate the possibility that a lawyer will
appear to vouch for his own credibility, to
mitigate the perception that the testifying
lawyer may well be distorting the truth for
the sake of his client, and to relieve the
opposing counsel of the difficult task of
cross-examining his lawyer-adversary;
weighing against these benefits is the sub-
stantial countervailing fact that the rule
carries with it the severe consequence of
stripping a party of chosen counsel.
S.J.C.Rule 3:07, Rules of Prof.Conduct,
Rule 3.7(a).

22. Witnesses O267
The scope and extent of cross-exami-

nation is left to a judge’s broad discretion.

23. Criminal Law O274(1)
On a motion to withdraw guilty plea

by a defendant who pleaded guilty to a
drug offense in a case that was affected by
misconduct of a chemist at the state crime
laboratory, whether the commonwealth
should be allowed to cross-examine defen-
dant on his or her guilt or innocence of the
underlying crime is a matter for the mo-
tion judge to decide.

24. Witnesses O393(1)
A defendant’s testimony, at a hearing

on a motion to withdraw guilty plea by a

defendant who pleaded guilty to a drug
offense in a case that was affected by
misconduct of a chemist at the state crime
laboratory, is only admissible at a subse-
quent trial for impeachment purposes if
the defendant chooses to testify.

25. Constitutional Law O4600
A defendant has a constitutional due

process right to a fair trial.  U.S.C.A.
Const.Amend. 14.

Matthew R. Segal (Daniel N. Marx, Bos-
ton, with him) for the petitioners.

Benjamin H. Keehn, Committee for
Public Counsel Services (Nancy J. Caplan,
Committee for Public Counsel Services,
with him) for the intervener.

Vincent J. DeMore, Assistant District
Attorney, for District Attorney for the Suf-
folk District.

Quentin Weld, Assistant District Attor-
ney, for District Attorney for the Essex
District.

Jean–Jacques Cabou, of Arizona;  Joan-
na Perini–Abbott, of Oregon; & Daniel
Gelb & Elizabeth A. Lunt, Boston, for
National Association of Criminal Defense
Lawyers & another, amici curiae, submit-
ted a brief.

Richard Marshall, of New York, & Aar-
on M. Katz, C. Thomas Brown, Mark
Vaughn, Boston, & Barbara J. Dougan, for
Families Against Mandatory Minimums &
others, amici curiae, submitted a brief.

Present:  GANTS, C.J., SPINA,
CORDY, BOTSFORD, DUFFLY, LENK,
& HINES, JJ.

SPINA, J.

S 466The present case is the latest in a
series of cases concerning the egregious
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misconduct of Annie Dookhan, a chemist
who was employed in the forensic drug
laboratory of the William A. Hinton State
Laboratory Institute (Hinton drug lab)
S 467from 2003 until 2012.3  Kevin Bridge-
man, Yasir Creach, and Miguel Cuevas
(collectively, the petitioners) are three in-
dividuals who pleaded guilty to various
drug offenses in cases where Dookhan
signed the certificates of drug analysis
(drug certificates) on the line labeled ‘‘As-
sistant Analyst.’’  On January 9, 2014, pri-
or to this court’s decision in Common-
wealth v. Scott, 467 Mass. 336, 5 N.E.3d
530 (2014), the petitioners filed a petition
in the county court pursuant to G.L. c. 211,
§ 3, asking the court for two forms of
relief.  First, they asked for the establish-
ment of a rule whereby defendants who

have been convicted of drug offenses, and
who successfully obtain new trials based
on Dookhan’s misconduct, cannot thereaf-
ter be charged with or convicted of more
serious offenses than those of which the
defendants originally were convicted, or be
given longer sentences than originally
were imposed.  Second, the petitioners re-
quested an order requiring those district
attorneys who prosecuted so-called ‘‘Dook-
han defendants’’ 4 to (1) notify all such
defendants within ninety days whether the
Commonwealth intends to reprosecute
them; 5  (2) vacate the convictions in those
cases where the defendants are not so
notified;  and (3) conclude any reprosecu-
tions within six months.  On May 27, 2014,
following the release of our decision in
Scott, supra,6 the Committee for Public

3. The details of Annie Dookhan’s misconduct
in the forensic drug laboratory of the William
A. Hinton State Laboratory Institute (Hinton
drug lab) have been well documented and,
therefore, will not be repeated in the present
case.  See, e.g., Commonwealth v. Scott, 467
Mass. 336, 338–342, 5 N.E.3d 530 (2014).

4. We use the term ‘‘Dookhan defendants’’ to
refer generally to those individuals who were
convicted of drug offenses and in whose cases
Dookhan signed the certificate of drug analy-
sis (drug certificate) on the line labeled ‘‘As-
sistant Analyst.’’  These cases all arose in
Barnstable, Bristol, Dukes, Essex, Middlesex,
Norfolk, Plymouth, and Suffolk Counties, ex-
cept for one case that arose in Worcester
County.

5. As noted by the single justice, the petition-
ers appear to propose notification to all Dook-
han defendants, irrespective of whether they
have sought and obtained postconviction re-
lief.

6. Relying on Ferrara v. United States, 456
F.3d 278, 290 (1st Cir.2006), this court articu-
lated in Scott, 467 Mass. at 346–358, 5 N.E.3d
530, a two-prong framework for analyzing a
defendant’s motion to withdraw a guilty plea
under Mass. R.Crim. P. 30(b), as appearing in
435 Mass. 1501 (2001), in a case involving the
misconduct of Dookhan at the Hinton drug
lab.  Under the first prong of the analysis, a
defendant must show egregious misconduct

by the government that preceded the entry of
the defendant’s guilty plea and that occurred
in the defendant’s case.  Scott, supra at 347–
354, 5 N.E.3d 530.  We recognized that, giv-
en the breadth and duration of Dookhan’s
malfeasance, it might be impossible for a de-
fendant to show the required nexus between
government misconduct and the defendant’s
own case.  Id. at 351–352, 5 N.E.3d 530.
Consequently, we established a special evi-
dentiary rule whereby a defendant seeking to
vacate a guilty plea under rule 30(b) as a
result of the revelation of Dookhan’s miscon-
duct, and proffering a drug certificate from
the defendant’s case signed by Dookhan on
the line labeled ‘‘Assistant Analyst,’’ would be
entitled to ‘‘a conclusive presumption that
egregious government misconduct occurred
in the defendant’s case.’’  Id. at 352, 5 N.E.3d
530.  Application of this conclusive presump-
tion in a particular case meant that a defen-
dant’s evidentiary burden to establish each
element of the first prong of the Ferrara–Scott
framework was satisfied.  Id. at 353–354, 5
N.E.3d 530.  The defendant then had the bur-
den under the second prong of the analysis of
particularizing Dookhan’s misconduct to his
or her decision to tender a guilty plea.  Id. at
354, 5 N.E.3d 530.  That is to say, the defen-
dant had to ‘‘demonstrate a reasonable proba-
bility that he [or she] would not have pleaded
guilty had he [or she] known of Dookhan’s
misconduct.’’  Id. at 355, 5 N.E.3d 530.  A
successful showing on this second prong of
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Counsel Services (CPCS) filed a motion to
intervene under Mass. R. Civ. P. 24(a),
S 468365 Mass. 769 (1974), to join the peti-
tioners’ requests for relief and to seek
additional relief for all Dookhan defen-
dants.7  The Commonwealth opposed both
the petition for relief pursuant to G.L. c.
211, § 3, and the motion to intervene.  Af-
ter several hearings, a single justice on
October 21, 2014, reserved and reported
the entire case to the full court.

For the reasons that follow, we now
conclude that (1) a defendant who has been
granted a new trial based on Dookhan’s
misconduct at the Hinton drug lab cannot
be charged with a more serious offense
than that of which he or she initially was
convicted under the terms of a plea agree-
ment and, if convicted again, cannot be
given a more severe sentence than that
which originally was imposed;  (2) the mo-
tion to intervene filed by CPCS is allowed;
(3) a so-called ‘‘global remedy’’ will not be
implemented at this time;  (4) a lawyer
who represented a Dookhan defendant at
the plea stage of criminal proceedings is
not barred by the advocate-witness rule
from subsequently representing that de-
fendant and testifying at an evidentiary
hearing on the defendant’s motion to with-
draw a guilty plea;  (5) the scope of cross-
examination of a Dookhan defendant at a
hearing on a motion to withdraw a guilty
plea is left to the broad discretion of the
motion judge;  and (6) the testimony of a
Dookhan defendant at a hearing on a mo-
tion to withdraw a guilty plea is only ad-
missible at a subsequent trial for impeach-

ment purposes if the S 469defendant chooses
to testify.8

1. Background. a. Kevin Bridgeman.
On April 8, 2005, members of the Boston
police department’s drug control unit were
conducting an undercover operation in the
theater district.  Officer Greg T. Walsh
approached Bridgeman and purchased two
rocks of what appeared to be ‘‘crack’’ co-
caine for forty dollars in controlled ‘‘buy’’
money.  Officers then attempted to arrest
Bridgeman, whereupon he resisted and
struck one of the officers with a closed fist.
When Bridgeman was searched after his
arrest, officers found twenty-two plastic
bags containing what appeared to be crack
cocaine and the forty dollars in buy money.

On June 2, 2005, a Suffolk County grand
jury indicted Bridgeman on charges of
possession of a class B controlled sub-
stance (cocaine) with intent to distribute,
as a second or subsequent offense, G.L. c.
94C, § 32A (b ) (count one);  distribution of
a class B controlled substance (cocaine), as
a second or subsequent offense, G.L. c.
94C, § 32A (b ) (count three);  violation of
the controlled substances laws in proximity
to a school, G.L. c. 94C, § 32J (counts two
and four);  assault and battery on a police
officer, G.L. c. 265, § 13D (count five);  and
resisting arrest, G.L. c. 268, § 32B (count
six).  The Commonwealth produced drug
certificates signed by Dookhan on the line
labeled ‘‘Assistant Analyst,’’ stating that
the substances at issue contained cocaine
as defined in G.L. c. 94C, § 31.  Pursuant
to a plea agreement, Bridgeman pleaded

the Ferrara–Scott framework would warrant
an order granting the defendant’s motion to
withdraw his guilty plea.

7. CPCS does not represent any of the petition-
ers.  It seeks intervention to assert and pro-
tect the interests of numerous other Dookhan
defendants for whom it inevitably will be
called on to provide (or already is providing)
representation.

8. We acknowledge the amicus briefs submit-
ted by Families Against Mandatory Minimums
and others, and by the National Association of
Criminal Defense Lawyers and the Massachu-
setts Association of Criminal Defense Law-
yers.
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guilty on October 4, 2005, to counts one
(first offense), three (first offense), five,
and six.  The Commonwealth’s motion to
dismiss the second or subsequent offense
portions of the indictments and the school
zone charges was granted.9

On July 26, 2007, members of the Bos-
ton police department’s drug control unit
were conducting an undercover operation
around Boston Common.  An undercover
officer approached Bridgeman, engaged
him in conversation, walked with him to
the Public Garden, and then purchased
two plastic bags containing what
S 470appeared to be crack cocaine for forty
dollars in buy money.  Bridgeman was
arrested, and when he was searched, offi-
cers found, among other items, ten addi-
tional bags containing what appeared to be
crack cocaine and the forty dollars in buy
money.

On September 24, 2007, a Suffolk Coun-
ty grand jury indicted Bridgeman on
charges of possession of a class B con-
trolled substance (cocaine) with intent to
distribute, as a subsequent offense, G.L. c.
94C, § 32A (b ) (count one);  violation of
the controlled substances laws in proximity

to a park, G.L. c. 94C, § 32J (count two);
and distribution of a class B controlled
substance (cocaine), as a subsequent of-
fense, G.L. c. 94C, § 32A (b ) (count three).
The Commonwealth again produced drug
certificates signed by Dookhan on the line
labeled ‘‘Assistant Analyst,’’ stating that
the substances at issue contained cocaine
as defined in G.L. c. 94C, § 31.  Pursuant
to a plea agreement, Bridgeman pleaded
guilty on April 17, 2008, to counts one and
three.10  The Commonwealth’s motion to
dismiss the park zone charge was granted.
Bridgeman has completed service of his
sentences, but has not yet filed a motion
for postconviction relief.11

b. Yasir Creach.  On January 7, 2005,
members of the Boston police depart-
ment’s drug control unit were conducting
surveillance in the Chinatown section of
Boston.  They observed Creach engaging
in a brief conversation with another man
before the two entered an alley marked
with a ‘‘no trespassing’’ sign.  The officers
followed the men into the alley and saw
Creach smoking from a S 471glass tube that
had been modified into a crack pipe.  The

9. With respect to the charge of possession of
cocaine with intent to distribute, Bridgeman
was sentenced to State prison for two to three
years.  With respect to the charges of distri-
bution of cocaine, assault and battery on a
police officer, and resisting arrest, Bridgeman
was sentenced to three years’ probation, to
commence on and after his sentence for pos-
session of cocaine with intent to distribute.

10. With respect to the charges of possession
of cocaine with intent to distribute, subse-
quent offense, and distribution of cocaine,
subsequent offense, Bridgeman was sentenced
to concurrent terms of from three to five
years in State prison, to be served concurrent-
ly with the sentence he already was serving
on his 2005 conviction of possession of co-
caine with intent to distribute.

11. In an affidavit dated December 30, 2013,
filed in connection with the petition for relief
under G.L. c. 211, § 3, Bridgeman stated
that, at the time he pleaded guilty to the

various drug charges, he was unaware of
Dookhan’s misconduct.  He further stated
that, had he known about Dookhan’s miscon-
duct, it was reasonably probable that he
would have sought dismissal of the indict-
ments, would have tried to negotiate a differ-
ent plea agreement with the Commonwealth,
or would have gone to trial.  In an affidavit
dated December 19, 2013, Bridgeman’s trial
counsel with respect to the 2007 charges stat-
ed that, at the time he advised his client to
plead guilty, he was not aware of Dookhan’s
misconduct.  If he had been aware of such
misconduct prior to Bridgeman’s pleas, he
would have sought dismissal of the indict-
ments, and he would have advised Bridgeman
to either negotiate for a better plea offer or
consider proceeding to trial.  In an affidavit
dated January 4, 2014, Bridgeman’s trial
counsel with respect to the 2005 charges
made similar representations.
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officers recovered one rock of what ap-
peared to be crack cocaine from the pipe,
and Creach was placed under arrest.
Three days later, a criminal complaint is-
sued from the Central Division of the Bos-
ton Municipal Court Department charging
Creach with trespassing, G.L. c. 266, § 120
(count one);  and possession of a class B
controlled substance (cocaine), G.L. c. 94C,
§ 34.  The Commonwealth produced a
drug certificate signed by Dookhan on the
line labeled ‘‘Assistant Analyst,’’ stating
that the substance at issue contained co-
caine as defined in G.L. c. 94C, § 31.
Creach pleaded guilty on April 20, 2005, to
both charges.12  He has completed service
of his sentences, but has not yet filed a
motion for postconviction relief.13

c. Miguel Cuevas.  On January 5,
2007, members of the Salem police depart-
ment were conducting an undercover oper-
ation in the ‘‘Point’’ neighborhood of Sa-
lem.  An undercover officer contacted
Cuevas by cellular telephone, the two met,
and Cuevas sold the officer a ‘‘twist’’ of
what the officer believed to be cocaine for
forty dollars in buy money.  Three days
later, undercover officers again contacted
Cuevas by cellular telephone and arranged
to purchase more cocaine.  Cuevas direct-
ed the officers to meet him at the corner of
Bridge and Rice Streets.  Once there, the
officers picked up Cuevas from the side of
the road and drove him to the vicinity of a

residence on Palmer Street.  Cuevas got
out of the vehicle, disappeared from sight
for a few minutes, and then returned with
another twist of what the officers believed
to be cocaine.  On January 10, undercover
officers once more contacted Cuevas by
cellular telephone and arranged to pur-
chase cocaine and heroin.  The officers
picked up Cuevas at the corner of Bridge
and Rice Streets and again drove him to
Palmer Street.  Cuevas S 472got out of the
vehicle, briefly entered Theo’s Market, and
then returned to the vehicle where he sold
the officers what appeared to be cocaine
and heroin for ninety dollars in buy mon-
ey.

On October 5, 2007, an Essex County
grand jury indicted Cuevas on charges of
distribution of a class B substance (co-
caine), as a second or subsequent offense,
G.L. c. 94C, § 32A (d ) (counts one, two,
and three);  and distribution of a class A
substance (heroin), as a second or subse-
quent offense, G.L. c. 94C, § 32 (b ) (count
four).  The Commonwealth produced drug
certificates signed by Dookhan on the line
labeled ‘‘Assistant Analyst,’’ stating that
the substances at issue contained, respec-
tively, cocaine and heroin as defined in
G.L. c. 94C, § 31.  Pursuant to a plea
agreement, Cuevas pleaded guilty on Janu-
ary 30, 2009, to all four counts.14  The
Commonwealth did not pursue the second
or subsequent offense portions of the in-

12. According to the Commonwealth, Creach
was sentenced to concurrent terms of incar-
ceration totaling one year in a house of cor-
rection.

13. In an affidavit dated December 30, 2013,
filed in connection with the petition for relief
under G.L. c. 211, § 3, Creach stated that, at
the time he pleaded guilty to the drug charge,
he was unaware of Dookhan’s misconduct.
He further stated that, had he known about
Dookhan’s misconduct, it was reasonably
probable that he would have tried to negotiate
a different plea agreement with the Common-
wealth, or would have gone to trial.  In an

affidavit dated December, 2013, Creach’s trial
counsel stated that, at the time she advised
her client to plead guilty, she was not aware
of Dookhan’s misconduct.  If she had been
aware of such misconduct prior to Creach’s
pleas, she would have discussed with him the
options of attempting to secure a more favor-
able plea agreement with the Commonwealth
or proceeding to trial.

14. Cuevas was sentenced to concurrent terms
of between four and one-half years and five
years in State prison.
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dictments.  Cuevas has completed service
of his sentences.15  On October 18, 2012,
Cuevas filed a motion to withdraw his
guilty pleas pursuant to Mass. R.Crim. P.
30(b), as appearing in 435 Mass. 1501
(2001), based on Dookhan’s misconduct at
the Hinton drug lab.  That motion remains
pending.

2. Exposure to harsher punishment.
The petitioners contend that our decision
in Scott has given rise to a substantial fear
among Dookhan defendants that by chal-
lenging their drug convictions, they will
subject themselves to harsher punishment
than was imposed when they pleaded
guilty.16  For example, they continue, a
successful motion for a new trial could
result in the reinstateSment473 of previously
dismissed charges that carry mandatory
minimum sentences.17  In the petitioners’
view, the magnitude of Dookhan’s miscon-
duct has placed enormous pressure on the
Commonwealth to limit their postconvic-
tion relief.  They assert that the Common-
wealth has an aversion to the duplicative

expenditure of scarce prosecutorial re-
sources, that the judicial system has a bias
against retrying issues that already have
been decided, and that the Commonwealth
has a desire to preserve convictions.  Con-
sequently, the petitioners argue that their
fear of receiving a harsher punishment has
chilled the exercise of their postconviction
rights.  Given these considerations, the pe-
titioners contend that this court should
conclude that defendants who plead guilty
to drug offenses and subsequently are
granted new trials based on Dookhan’s
misconduct at the Hinton drug lab cannot
(1) be charged with more serious offenses
than those of which they initially were
convicted;  and (2) if convicted again, can-
not be given sentences longer than those
that originally were imposed.

[1] Preliminarily, before reaching the
merits of the petitioners’ arguments, we
must resolve a procedural matter.  The
Commonwealth asserts that the petition-

15. In an affidavit dated December 31, 2013,
filed in connection with the petition for relief
under G.L. c. 211, § 3, Cuevas stated that, at
the time he pleaded guilty to the various drug
charges, he was not aware of Dookhan’s mis-
conduct.  He further stated that, had he
known about Dookhan’s misconduct, it was
reasonably probable that he would have
sought dismissal of the indictments, would
have tried to negotiate a different plea agree-
ment with the Commonwealth, or would have
gone to trial.  In an affidavit dated December
30, 2013, Cuevas’s trial counsel stated that, at
the time he advised his client to plead guilty,
he was not aware of Dookhan’s misconduct.
If he had been aware of such misconduct
prior to Cuevas’s pleas, he would have sought
dismissal of the indictments, and he would
have advised Cuevas to either negotiate for a
better plea offer or consider proceeding to
trial.

16. In their petition for relief under G.L. c.
211, § 3, the petitioners do not distinguish
between defendants who pleaded guilty and
those who were convicted after a trial.  Our

decision today only addresses those cases that
were resolved on the basis of guilty pleas.

17. The petitioners point to the case of Angel
Rodriguez as a cautionary tale.  See Com-
monwealth vs. Rodriguez, Superior Ct.,
ESCR2007–00875 (Essex County).  Rodri-
guez was indicted on a charge of trafficking
in cocaine (one hundred grams or more), G.L.
c. 94C, § 32E (b ) (1).  He pleaded guilty to a
reduced charge of trafficking in cocaine
(twenty-eight to one hundred grams), G.L. c.
94C, § 32E (b ) (2), and was sentenced to
State prison for from five to seven years.
After the revelation of Dookhan’s misconduct,
Rodriguez filed a motion to vacate his guilty
plea pursuant to Mass. R.Crim. P. 30(b).  A
judge in the Superior Court allowed the mo-
tion. The Commonwealth then charged Rodri-
guez with trafficking in one hundred grams or
more of cocaine, a jury convicted him of that
charge, and he was sentenced to from eight
years to eight years and one day in State
prison.  The case of Angel Rodriguez suggests
that petitioners’ fear is not baseless or unwar-
ranted.
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ers’ claims are not ripe for review because
the harm the petitioners have alleged—
harsher sentences following new trials—is
hypothetical.  The Commonwealth correct-
ly points out that, among the petitioners,
only Cuevas has sought postconviction re-
lief by filing a motion to withdraw his
guilty pleas based on Dookhan’s miscon-
duct, and according to the record, the mo-
tion remains pending.  In the Common-
wealth’s view, the harm alleged by the
petitioners is speculative until such time as
the petitioners are granted new trials, the
Commonwealth charges the petitioners
with more serious offenses, and, if convict-
ed, the petitioners actually receive
S 474harsher punishments.  Until those
events unfold, the Commonwealth contin-
ues, the petitioners’ claims are not ripe for
review.

[2] Generally speaking, ‘‘this court will
not review [a] matter until the entire case
is ripe for review due to the burdensome
nature of ‘piecemeal appellate review.’ ’’
Campana v. Directors of the Mass. Hous.
Fin. Agency, 399 Mass. 492, 499 n. 16, 505
N.E.2d 510 (1987).  However, given the
significance of this case in light of the
thousands of defendants who have been
affected by Dookhan’s misconduct and now
are considering whether to pursue post-
conviction relief, coupled with the impact
our decision will have on the timely admin-
istration of justice in all Hinton drug lab
cases, we conclude that it is appropriate to
review the petitioners’ claims now in accor-
dance with our broad powers of superin-
tendence under G.L. c. 211, § 3. See
Diatchenko v. District Attorney for the
Suffolk Dist., 466 Mass. 655, 657 n. 5, 1
N.E.3d 270 (2013), S.C., 471 Mass. 12, 27
N.E.3d 349 (2015).  We agree with the
single justice that in the unique circum-
stances of this case, the interests of justice
dictate immediate resolution of the peti-
tioners’ claims.  Moreover, we have said
that where, as here, ‘‘the single justice has,

in [her] discretion, reserved and reported
the case to the full court, we grant full
appellate review of the issues reported.’’
Id., quoting Commonwealth v. Goodwin,
458 Mass. 11, 14–15, 933 N.E.2d 925
(2010).

We turn to the merits of the petitioners’
arguments.  Since the revelation of Dook-
han’s egregious misconduct at the Hinton
drug lab—a lapse of widespread magni-
tude in the criminal justice system—we
have found it necessary to exercise our
general superintendence power to amelio-
rate its damaging effects.  In the early
stages of the crisis, this court reviewed
and resolved the legality of plea colloquies
conducted by special magistrates appoint-
ed by the Chief Justice of the Superior
Court Department of the Trial Court to
preside over criminal proceedings in cases
relating to the Hinton drug lab.  See Com-
monwealth v. Charles, 466 Mass. 63, 65–66,
88–89, 992 N.E.2d 999 (2013).  Then, in
Scott, we articulated a workable approach
by which judges should evaluate and de-
cide individual motions to withdraw guilty
pleas brought by defendants affected by
Dookhan’s misconduct.  See Scott, 467
Mass. at 352, 5 N.E.3d 530.  See also note
6, supra.  Now, with this approach in
place, it is incumbent on the court to ad-
dress uncertainties regarding the legal im-
plications of a defendant’s decision to chal-
lenge his or her ostensibly tainted drug
conviction, and the propriety of returning
the parties to the positions they occupied
before entering into a plea agreement.
These matters are ones of systemic con-
cern S 475that this court shall resolve
through the exercise of its general super-
intendence powers under G.L. c. 211, § 3,
so as to ensure that a fear of more punitive
consequences, as expressed by the peti-
tioners, does not render their right to seek
postconviction relief a flawed option.  See
Charles, supra at 88–89, 992 N.E.2d 999.
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[3–5] It is well established that ‘‘[r]em-
edies for prosecutorial misconduct should
be tailored to the injury suffered and
should not unnecessarily infringe on com-
peting interests.’’  Commonwealth v.
Cronk, 396 Mass. 194, 199, 484 N.E.2d
1330 (1985).  See Commonwealth v. Wood,
469 Mass. 266, 290–292, 14 N.E.3d 140
(2014);  Commonwealth v. Frith, 458 Mass.
434, 439–440, 939 N.E.2d 709 (2010);  Com-
monwealth v. Cinelli, 389 Mass. 197, 209–
210, 449 N.E.2d 1207, cert. denied, 464
U.S. 860, 104 S.Ct. 186, 78 L.Ed.2d 165
(1983).  ‘‘[P]rosecutorial misconduct re-
quires that the rights of defendants be
balanced against the necessity for preserv-
ing society’s interest in the administration
of justice.’’  Cronk, supra.  See Scott, 467
Mass. at 352, 5 N.E.3d 530.  In the ordi-
nary course, ‘‘when a defendant withdraws
his [guilty] plea after sentencing, he may
receive a harsher sentence than was origi-
nally imposed.’’  Commonwealth v. De-
Marco, 387 Mass. 481, 486, 440 N.E.2d
1282 (1982).  See Commonwealth v. DeJe-
sus, 468 Mass. 174, 178, 9 N.E.3d 789
(2014) (judge vacated defendant’s plea of
guilty and reinstated portion of indictment
charging defendant with trafficking in co-
caine, which had been dismissed under
terms of plea agreement);  Commonwealth
v. Therrien, 359 Mass. 500, 502–505, 269
N.E.2d 687 (1971) (allowance of defen-
dant’s motion to withdraw plea of guilty to
murder in second degree subjected defen-
dant to trial on charge of murder in first
degree with attendant penalties).  Howev-
er, a defendant who files a motion to with-
draw a guilty plea as a consequence of
Dookhan’s misconduct is not doing so in
the context of an ordinary criminal case in
which the original charges brought by the
Commonwealth, and their attendant sen-
tences, simply can be reinstated as if the
plea bargain had never occurred.

A return to the status quo ante would
mean ignoring the egregious misconduct of

Dookhan and disregarding its impact on
criminal defendants whose drug samples
she analyzed.  This course of action would
present a defendant with two options.  A
defendant could choose not to file a motion
for postconviction relief and accept the fact
that his or her convictions may have been
tainted by Dookhan’s misconduct.  Alter-
natively, a defendant could choose to file a
motion to withdraw his or her guilty plea
and, if allowed, accept the fact that he or
she may be subject to a harsher punish-
ment than was imposed when he or she
S 476pleaded guilty.  Either way, defendants
wrongly would bear the burden of a sys-
temic lapse that, in the circumstances of
the Hinton drug lab, we have said is en-
tirely attributable to the government, even
though there is no indication that prosecu-
tors had actual knowledge of Dookhan’s
misconduct during their prosecutions of
the Dookhan defendants.  See Scott, 467
Mass. at 347–352, 5 N.E.3d 530.  Were it
not for Dookhan’s actions, defendants
would not be in the position of having to
seek postconviction relief from her malfea-
sance in the first instance.  Moreover, it
cannot be overlooked that many Dookhan
defendants already have served the sen-
tences to which they and the Common-
wealth agreed.  A return to the status quo
ante simply is not a legally tenable solu-
tion, given that ‘‘[w]e must account for the
due process rights of defendants TTT [and]
the integrity of the criminal justice sys-
tem.’’  Scott, supra at 352, 5 N.E.3d 530.
The proper solution is one that takes into
consideration the interests of the Dookhan
defendants and the Commonwealth, recog-
nizing that ‘‘in the wake of government
misconduct that has cast a shadow over
the entire criminal justice system, it is
most appropriate that the benefit of our
remedy inure to defendants.’’  Id. See La-
vallee v. Justices in the Hampden Superi-
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or Court, 442 Mass. 228, 246, 812 N.E.2d
895 (2004).

[6] A plea bargain often has been com-
pared to an enforceable contract. See
Commonwealth v. Tirrell, 382 Mass. 502,
512, 416 N.E.2d 1357 (1981);  Common-
wealth v. Cruz, 62 Mass.App.Ct. 610, 611,
818 N.E.2d 616 (2004).  ‘‘[W]hen a plea
rests in any significant degree on a prom-
ise or agreement of the prosecutor, so that
it can be said to be part of the inducement
or consideration, such promise must be
fulfilled.’’  Santobello v. New York, 404
U.S. 257, 262, 92 S.Ct. 495, 30 L.Ed.2d 427
(1971).  See Correale v. United States, 479
F.2d 944, 947 (1st Cir.1973) (‘‘the most
meticulous standards of both promise and
performance must be met by prosecutors
engaging in plea bargaining’’).  We have
said that ‘‘when the prosecutor enters into
plea bargain agreements, ‘the court will
see that due regard is paid to them, and
that the public faith which has been
pledged by him is duly kept.’ ’’ Common-
wealth v. Santiago, 394 Mass. 25, 28, 474
N.E.2d 154 (1985), quoting Commonwealth
v. Benton, 356 Mass. 447, 448, 252 N.E.2d
891 (1969).  See Cruz, supra at 612, 818
N.E.2d 616;  Doe v. District Attorney for
the Plymouth Dist., 29 Mass.App.Ct. 671,
673, 564 N.E.2d 588 (1991).  See also Re-
porters’ Notes to Mass. R.Crim. P. 12,
Mass. Ann. Laws Court Rules, Rules of
Criminal Procedure, at 1491–1492 (Lexis-
Nexis 2014–2015).

Here, before the revelation of Dookhan’s
misconduct, the petitioners and the Com-
monwealth entered into plea agreements
S 477that both parties considered to be mutu-
ally advantageous and fair.  The petition-
ers agreed to waive various constitutional
rights associated with proceeding to trial,
and to relieve the Commonwealth of its
burden of proving the petitioners’ guilt
beyond a reasonable doubt.  See Com-
monwealth v. Lopez, 447 Mass. 625, 628,
856 N.E.2d 163 (2006) (guilty plea consti-
tutes waiver of three constitutional rights:
right to jury trial, right to confront one’s
accusers, and privilege against self-incrim-
ination).  See also Commonwealth v. Rus-
sell, 470 Mass. 464, 468, 23 N.E.3d 867
(2015) (‘‘In a criminal case, due process
requires that the Commonwealth prove
the defendant’s guilt beyond a reasonable
doubt’’).  In exchange, the Commonwealth
agreed to reduce the charges against the
petitioners,18 and, consequently, the sen-
tences that would be imposed by a judge.
Any subsequent motions to withdraw those
guilty pleas must be viewed as an inevit-
able result of the disclosure of Dookhan’s
misconduct.  That being the case, the
Commonwealth cannot simply reprosecute
the petitioners as if the plea agreements
had never existed, thereby giving the
Commonwealth a second bite at the pro-
verbial apple in its efforts to convict the
petitioners.  Instead, the Commonwealth
must be held to the terms of its plea
agreements.19

18. It does not appear from the record that the
charges against Creach actually were reduced
as a consequence of his plea agreement with
the Commonwealth.  That said, the writing
on the tender of plea form is virtually unread-
able.

19. In those cases where Dookhan defendants
have completed service of their sentences, the
Commonwealth has obtained the full benefit
of its plea agreements.  If, following a Dook-
han defendant’s successful withdrawal of a
guilty plea, the Commonwealth could rein-

state previously dismissed charges that carry
mandatory minimum sentences and reprose-
cute a defendant on all of the charges, the
Commonwealth ultimately could benefit from
Dookhan’s misconduct.  Successful reprose-
cution of a defendant could result in the im-
position of a longer sentence.  Even if the
Commonwealth’s reprosecution were not suc-
cessful, such a defendant already would have
served the agreed-upon sentence under the
previous plea agreement.
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[7] Therefore, we hold that in cases in
which a defendant seeks to withdraw a
guilty plea under Mass. R.Crim. P. 30(b)
as a result of the revelation of Dookhan’s
misconduct, and where the motion is al-
lowed, the defendant cannot (1) be charged
with a more serious offense than that of
which he or she initially was convicted
under the terms of a plea agreement;  and
(2) if convicted again, cannot be given a
more severe sentence than that which
originally was imposed.  In essence, a de-
fendant’s sentence is capped at what it was
under the plea agreement.  See Ferrara v.
S 478United States, 372 F.Supp.2d 108, 111
(D.Mass.2005), aff’d, 456 F.3d 278 (1st Cir.
2006) (when determining proper remedy
for government misconduct, ‘‘[t]he court’s
goal is to fashion a remedy that will, as
much as possible, place [the defendant] in
the position that he would have been in if
the government had not violated his consti-
tutional right to [d]ue [p]rocess’’).  Our
holding will enable the Commonwealth to
reprosecute defendants as appropriate,
such as where there is sufficient untainted
evidence for the Commonwealth to satisfy
its burden of proving the charged crimes
beyond a reasonable doubt.  At the same
time, our holding also will safeguard the
integrity of the criminal justice system by
ensuring that defendants may challenge
convictions of drug crimes based on taint-
ed evidence.

[8] 3. Undue delay in postconviction
relief.  The petitioners assert that the
Commonwealth has violated their due pro-
cess rights by unduly delaying the provi-

sion of postconviction relief to Dookhan
defendants.  They point out that, among
other lapses, there is no comprehensive list
of docket numbers identifying all of the
cases in which Dookhan served as either
the primary or secondary chemist,20 and
that lawyers have not yet been appointed
for approximately 30,000 individuals.  In
the petitioners’ view, these delays have
been prejudicial because the Dookhan de-
fendants must contend with the ongoing
uncertainties over and the collateral conse-
quences of their purportedly tainted con-
victions.  The petitioners propose that we
order the following relief:  (1) the Com-
monwealth should be given ninety days to
notify individual defendants, or their coun-
sel, whether it intends to reprosecute their
cases; 21  (2) defendants who do not receive
such notification within ninety days will be
entitled to have their convictions vacated
with prejudice;  and (3) if timely notice is
provided, the Commonwealth will have six
months to bring the cases to trial or to
conclude them with guilty pleas.

[9, 10] With regard to the matter of
undue delay, ‘‘[t]he guaranty of a speedy
trial set forth in the Sixth Amendment to
the United States S 479Constitution (and art.
11 of the Massachusetts Declaration of
Rights) is not read as applying to the
appellate process.’’  Commonwealth v.
Lee, 394 Mass. 209, 220, 475 N.E.2d 363
(1985), quoting Williams, petitioner, 378
Mass. 623, 625, 393 N.E.2d 353 (1979).
However, this court has said that ‘‘deliber-
ate blocking of appellate rights or inordi-
nate and prejudicial delay without a defen-

20. The petitioners acknowledge that in Sep-
tember, 2014, the district attorneys for the
Suffolk and Essex Districts provided CPCS
with docket numbers for the cases from Suf-
folk and Essex Counties, respectively, in
which Dookhan analyzed the drug samples as
either the primary or secondary chemist.  We
are aware that since the oral argument in this
case, the district attorneys for the Bristol and

Norfolk Districts also have provided to CPCS
docket numbers for such cases in their re-
spective counties.  Other district attorneys,
including those for the Cape and Islands,
Middlesex, and Plymouth Districts, have not
done so.

21. See note 5, supra.
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dant’s consent, may rise to the level of
constitutional error.’’  Commonwealth v.
Swenson, 368 Mass. 268, 279–280, 331
N.E.2d 893 (1975).  See Commonwealth v.
Thomas, 400 Mass. 676, 684, 511 N.E.2d
1095 (1987).  ‘‘The fundamental require-
ment of due process is the opportunity to
be heard ‘at a meaningful time and in a
meaningful manner.’ ’’ Mathews v. El-
dridge, 424 U.S. 319, 333, 96 S.Ct. 893, 47
L.Ed.2d 18 (1976), quoting Armstrong v.
Manzo, 380 U.S. 545, 552, 85 S.Ct. 1187, 14
L.Ed.2d 62 (1965).  See Paquette v. Com-
monwealth, 440 Mass. 121, 131, 795 N.E.2d
521 (2003), cert. denied, 540 U.S. 1150, 124
S.Ct. 1153, 157 L.Ed.2d 1044 (2004).  We
recognize that an inordinate delay in re-
solving the Hinton drug lab cases may
result in a loss of liberty if an incarcerated
defendant’s conviction is overturned, and
‘‘may entail anxiety, forfeiture of opportu-
nity, and damage to reputation, among
other conceivable injuries.’’  Williams, pe-
titioner, supra at 626, 393 N.E.2d 353.  At
the same time, our response to Dookhan’s
misconduct necessarily requires consider-
ation of not only ‘‘the due process rights of
defendants,’’ but also ‘‘the integrity of the
criminal justice system, the efficient ad-
ministration of justice in responding to
such potentially broad-ranging misconduct,
and the myriad public interests at stake.’’
Scott, 467 Mass. at 352, 5 N.E.3d 530.

Given the unprecedented circumstances
surrounding the debacle at the Hinton
drug lab, and the substantial efforts that
are being made to deal with the impact of
Dookhan’s misconduct on affected defen-
dants, we conclude that, at this juncture,
any delays in the provision of postconvic-
tion relief do not ‘‘rise to the level of
constitutional error.’’  Swenson, 368 Mass.
at 280, 331 N.E.2d 893.  Our decisions in
Scott, see note 6, supra, and Charles22 have
provided Dookhan defendants and the
Commonwealth with meaningful solutions
for S 480addressing concerns that have aris-
en as defendants attempt to challenge
their drug convictions.  In particular, the
special evidentiary rule that we created in
Scott is designed to enable a defendant ‘‘to
establish the requisite nexus between
egregious government wrongdoing and the
defendant’s [own] case’’ and to ‘‘relieve the
trial courts of the administrative burden of
making duplicative and time-consuming
findings in potentially thousands of new
trial motions regarding the nature and ex-
tent of Dookhan’s wrongdoing.’’  Scott, 467
Mass. at 353, 5 N.E.3d 530.  Affidavits
from assistant district attorneys in the
Bristol, Essex, Middlesex, Norfolk, and
Suffolk Districts regarding the progress of
motions for new trials or motions to with-
draw guilty pleas filed by Dookhan defen-
dants suggest that they are being resolved
at a steady pace.23

22. In Commonwealth v. Charles, 466 Mass.
63, 992 N.E.2d 999 (2013), this court con-
cluded that, ‘‘[i]n exceptional circumstances,
a judge of the Superior Court [has] the au-
thority to allow a defendant’s motion to stay
the execution of his sentence, then being
served, pending disposition of the defendant’s
motion for a new trial.’’  Id. at 79, 992
N.E.2d 999.  We further concluded that spe-
cial magistrates have the authority under
Mass. R.Crim. P. 47, 378 Mass. 923 (1979), to
conduct guilty plea colloquies with defendants
in special drug lab sessions, and to report
their findings concerning such issues as the
voluntariness of the proposed plea and the

factual basis for the plea to a presiding justice
of the Superior Court.  See id. at 66, 85–87,
89–91, 992 N.E.2d 999.

23. These affidavits are included in the Com-
monwealth’s supplemental appendix, which is
not a part of the record in this case.  The
Commonwealth has not filed a motion to sup-
plement the record.  At the same time, the
petitioners have not filed a motion to strike
the Commonwealth’s supplemental appendix.
On October 7, 2014, CPCS filed its own mo-
tion to supplement the record pursuant to
Mass. R.A.P. 8(e), as amended, 378 Mass. 932
(1979).  See note 27, infra.  In light of our
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That said, we recognize that there has
been some delay in providing Dookhan
defendants with postconviction relief given
their reluctance to file motions to with-
draw their guilty pleas because of fears
that they will be reprosecuted on more
serious charges and will face harsher pun-
ishments than resulted from their plea
agreements.  Here, for example, neither
Bridgeman nor Creach has filed a motion
to withdraw his guilty pleas.  Our decision
today should alleviate those fears and re-
move a significant impediment to further
proceedings pertaining to their convictions.

We also realize that efforts to provide
postconviction relief to Dookhan defen-
dants have been hampered by the inability
of CPCS to ascertain which cases may
have been tainted by Dookhan’s miscon-
duct.  The ability of CPCS to identify
clients and to assign them attorneys who
will represent their interests in postconvic-
tion proceedings is crucial to the adminis-
tration of justice in the Hinton drug lab
cases.24  During earlier proceedings in this
case in the county court, the Common-
wealth commendably provided the single
justice and CPCS with the docket
numSbers481 (and other relevant identifying
information) of the Suffolk County and
Essex County cases in which Dookhan an-
alyzed the drug samples as either the pri-
mary or secondary chemist.  See Mass. R.
Prof. C. 3.8(d), 426 Mass. 1397 (1998)
(‘‘The prosecutor in a criminal case shall
TTT make timely disclosure to the defense
of all evidence or information known to the
prosecutor that tends to negate the guilt of
the accused or mitigates the offense TTT’’).
While recognizing that only the district
attorneys for the Suffolk and Essex Dis-

tricts currently are parties to this case, we
encourage the district attorneys for the
districts in other counties in which Dook-
han analyzed drug samples as either the
primary or secondary chemist to assist the
single justice in obtaining docket numbers
(and other relevant identifying informa-
tion) for those cases.  See note 20, supra.

[11] 4. Motion to intervene by CPCS.
We begin with some pertinent background.
On March 12, 2013, CPCS filed a motion to
intervene in earlier litigation arising as a
consequence of Dookhan’s misconduct at
the Hinton drug lab.  See Commonwealth
v. Charles, No. SJ–2013–0066, S.C., Com-
monwealth v. Charles, 466 Mass. 63, 992
N.E.2d 999 (2013).  Among other reasons
for its motion, CPCS sought to ‘‘preserve
its clients’ due process rights to the just
and timely resolution of the many thou-
sands of previously-adjudicated cases
tainted by the systemic malfeasance and
incompetence at the Hinton Drug Lab’’
and to ‘‘advocate for remedies that [would]
restore the integrity of the criminal justice
system.’’  A single justice denied the mo-
tion, without prejudice to renewal, conclud-
ing that it was premature in light of the
ongoing investigations of the Hinton drug
lab by Attorney David Meier and by the
office of the Inspector General.  The sin-
gle justice stated that CPCS would have
an opportunity to renew its motion ‘‘at an
appropriate time.’’  In the view of CPCS,
now is the appropriate time for interven-
tion on the side of the petitioners.

On May 27, 2014, CPCS filed its motion
to intervene in the present case pursuant
to Mass. R. Civ. P. 24(a).25  CPCS agrees

decision to allow the motion filed by CPCS,
see id., and in the interest of fairness, we shall
consider the Commonwealth’s supplemental
appendix to be a part of the record in this
case.

24. We focus here on CPCS, but recognize that
not all Dookhan defendants were represented
by CPCS attorneys.

25. As acknowledged by CPCS, its motion to
intervene does not delve into our jurispru-
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with and supports the positions taken by
the petitioners.  It contends that tens of
thousands of defendants who pleaded
guilty to various drug offenses without any
knowledge of Dookhan’s misSconduct482 re-
quire the assistance of counsel to secure
relief from the violation of their due pro-
cess rights, and CPCS inevitably will be
called on to provide (or already is provid-
ing) representation.  Beyond the issues
raised by the petitioners, CPCS asserts
that its ability to assign counsel for Dook-
han defendants has been hindered by the
position taken by prosecutors in at least
one county that a lawyer who represented
a defendant at the plea stage of criminal
proceedings may not thereafter represent
and testify on behalf of that defendant at a
hearing on a motion to withdraw a guilty

plea without violating Mass. R. Prof. C.
3.7(a), 426 Mass. 1396 (1998) (advocate-
witness rule).26  In the view of CPCS, such
‘‘dual role representation’’ should be per-
mitted.  CPCS also asserts that Dookhan
defendants are concerned about pursing
postconviction relief because special magis-
trates, at hearings on motions to withdraw
guilty pleas, have permitted wide-ranging
cross-examination of defendants regarding
their factual guilt.27  CPCS S 483takes the
position that the testimony of a Dookhan
defendant at such a hearing should be
deemed inadmissible in any subsequent re-
prosecution of the defendant, except for
perjury.28  The Commonwealth opposes
CPCS’s motion to intervene on the
grounds that the interests of CPCS are

dence on intervention.  Nonetheless, CPCS
has incorporated by reference the legal argu-
ments that it made in its prior motion to
intervene, filed on March 12, 2013, and that
earlier motion has been included in the rec-
ord of the present case.

26. Rule 3.7(a) of the Massachusetts Rules of
Professional Conduct, 426 Mass. 1396 (1998),
provides, in pertinent part, that ‘‘[a] lawyer
shall not act as advocate at a trial in which
the lawyer is likely to be a necessary witness
except where TTT disqualification of the law-
yer would work substantial hardship on the
client.’’

27. With respect to this issue, on October 7,
2014, CPCS filed a motion to supplement the
record pursuant to Mass. R.A.P. 8(e).  It seeks
to include in the record the transcript of a
hearing before a special magistrate and other
papers from Commonwealth vs. Cruz, Superi-
or Ct., SUCR2009–10595 (Suffolk County).
CPCS asserts that these papers are relevant to
the question of the permissible scope of cross-
examination when a Dookhan defendant testi-
fies in support of a motion to withdraw a
guilty plea.  Defense attorneys have taken the
position that cross-examination on the facts of
the case should be limited to the defendant’s
understanding of the nature and extent of the
prosecution’s evidence.  Prosecutors have ar-
gued that the ‘‘full context’’ of a defendant’s

plea decision under Scott, 467 Mass. at 357, 5
N.E.3d 530, opens the door to an inquiry
encompassing the defendant’s factual guilt.
According to CPCS, rulings by special magis-
trates on this issue have varied widely.  For
example, in the Cruz case, supra, the special
magistrate permitted the prosecutor, over ob-
jection, to cross-examine the defendant about
his culpability for two drug offenses—what he
had done, said, and known regarding the al-
leged contraband in question—and to ask the
defendant whether he had pleaded guilty be-
cause, in fact, he was guilty.  In the view of
CPCS, the inclusion of these papers in the
record will assist this court in deciding
whether the testimony of a Dookhan defen-
dant at a hearing on a motion to withdraw a
guilty plea can be used in a subsequent re-
prosecution of the defendant.  The Common-
wealth has not filed an objection to CPCS’s
motion to supplement the record, and the
single justice included the motion as part of
her reservation and report to the full court.
Because the transcript and other papers from
the Cruz case provide helpful background in-
formation on this issue, we allow the motion
to supplement the record.

28. CPCS has raised several additional issues
in its motion to intervene.  However, in a
letter to the single justice dated September
26, 2014, CPCS limited the issues that it
wanted reserved and reported to the full court
to those that we have mentioned.
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adequately represented by the petitioners,
CPCS has not shown that it has other
interests that would be impaired by the
disposition of the petition for relief under
G.L. c. 211, § 3, and CPCS seeks relief
beyond the scope of the petition.

[12] Rule 24 of the Massachusetts
Rules of Civil Procedure, 365 Mass. 769
(1974), provides:

‘‘(a) Intervention of Right.  Upon
timely application anyone shall be per-
mitted to intervene in an action:  (1)
when a statute of the Commonwealth
confers an unconditional right to inter-
vene or (2) when the applicant claims an
interest relating to the property or
transaction which is the subject of the
action and [the applicant] is so situated
that the disposition of the action may as
a practical matter impair or impede [the
applicant’s] ability to protect that inter-
est, unless [such] interest is adequately
represented by existing parties.’’ 29

Judges have ‘‘broad discretion in deciding
whether to permit intervention.’’  Cruz
Mgt. Co. v. Thomas, 417 Mass. 782, 785,
633 N.E.2d 390 (1994).  See Corcoran v.
Wigglesworth Mach. Co., 389 Mass. 1002,
1003, 448 N.E.2d 1128 (1983).

[13, 14] Intervention should be allowed
as of right when ‘‘(1) the applicant claims
an interest in the subject of the action, and
(2) [the applicant] is situated so that [its]
ability to protect this interest may be im-
paired as a practical matter by the disposi-
tion of the action, and (3) [the applicant’s]
interest is not adequately represented by
the existing parties.’’ 30  Massachusetts

Fed’n of TeachSers,484 AFT, AFL–CIO v.
School Comm. of Chelsea, 409 Mass. 203,
205, 564 N.E.2d 1027 (1991) (Massachu-
setts Fed’n of Teachers ).  Given that rule
24(a)(2) ‘‘does not articulate explicit crite-
ria for determining the sufficiency of the
asserted interest,’’ appellate courts ‘‘have
agreed that a ‘flexible, rather than rigid
approach is indicated,’ and that ‘the re-
quirement should be viewed as a prerequi-
site rather than relied upon as a determi-
native criterion for intervention.’ ’’ Bolden
v. O’Connor Café of Worcester, Inc., 50
Mass.App.Ct. 56, 62, 734 N.E.2d 726
(2000), quoting Cosby v. Department of
Social Servs., 32 Mass.App.Ct. 392, 395–
396, 589 N.E.2d 349 (1992). The United
States Supreme Court has stated that the
interest in the litigation must be ‘‘signifi-
cantly protectable,’’ Donaldson v. United
States, 400 U.S. 517, 531, 91 S.Ct. 534, 27
L.Ed.2d 580 (1971), and it ‘‘must be suffi-
ciently direct and immediate to justify the
intervention.’’  Bolden, supra.  See John-
son Turf & Golf Mgt., Inc. v. Beverly, 60
Mass.App.Ct. 386, 390, 802 N.E.2d 597
(2004).  An interest that is ‘‘remote’’ or
‘‘contingent’’ or ‘‘tangential’’ or ‘‘collateral’’
will not suffice.  Bolden, supra.  ‘‘In the
end, however, there is ‘no convenient rule
of thumb’ which we can employ [in decid-
ing whether the interest prerequisite has
been satisfied], TTT and we are thrown
back upon the need for a practical, case-
specific, fact-intensive analysis.’’  Id., quot-
ing Mayflower Dev. Corp. v. Dennis, 11
Mass.App.Ct. 630, 635, 418 N.E.2d 349
(1981).

29. CPCS has not identified the subsection of
Mass. R. Civ. P. 24(a), 365 Mass. 769 (1974),
on which it bases its motion.  In the absence
of an apparent statutory right to intervene, we
shall assume that CPCS is relying on rule
24(a)(2).

30. Given that CPCS filed an earlier motion to
intervene that was denied as premature, we
need not consider the threshold question
whether the present motion is timely.  See
Corcoran v. Wigglesworth Mach. Co., 389
Mass. 1002, 1003, 448 N.E.2d 1128 (1983);
Bolden v. O’Connor Café of Worcester, Inc., 50
Mass.App.Ct. 56, 61, 734 N.E.2d 726 (2000).



823Mass.BRIDGEMAN v. DIST. ATTY. FOR SUFFOLK DIST.
Cite as 30 N.E.3d 806 (Mass. 2015)

[15] We add that ‘‘the ‘interest’ re-
quirement should be viewed more leniently
in cases that, as here, implicate questions
of public interest’’ and the potential im-
pairment of such interest.  Johnson Turf
& Golf Mgt., Inc., supra.  See, e.g., Cruz
Mgt. Co., 417 Mass. at 786, 633 N.E.2d 390
(Massachusetts Housing Finance Agency
[MHFA] allowed to intervene in case rais-
ing ‘‘significant question of how damages
should be calculated in an action for a
breach of the implied warranty of habita-
bility brought by a tenant who [was] the
beneficiary of rent subsidies’’ paid by
MHFA because, as administrator of so-
called ‘‘Section 8’’ program, MHFA was
proper party to raise concerns about im-
pact of litigation on that program);
Planned Parenthood League of Mass., Inc.
v. Blake, 417 Mass. 467, 468–469, 479 n. 13,
631 N.E.2d 985, cert. denied, 513 U.S. 868,
115 S.Ct. 188, 130 L.Ed.2d 122 (1994) (At-
torney General allowed to intervene in
name of Commonwealth to represent pub-
lic interest in civil rights action involving
access to facilities providing abortion coun-
selling or services);  Cosby, 32 Mass.App.
Ct. at 396–397, 589 N.E.2d 349 (labor un-
ion allowed to intervene as of right in
litigation between several members and
employer where union had strong interest
in balancing conflicting policies underlying
seniority provisions and affirmative action
S 485requirements of collective bargaining
agreement, in preserving integrity of
grievance process, and in ensuring ability
to protect interests of all union members).

[16–18] An applicant for intervention
as of right has the burden of showing that
representation of its interests by an exist-
ing party will be inadequate.  See Massa-
chusetts Fed’n of Teachers, 409 Mass. at
206, 564 N.E.2d 1027;  Attorney Gen. v.
Brockton Agric. Soc’y, 390 Mass. 431, 434,

456 N.E.2d 1130 (1983).  ‘‘The question
whether the prospective intervener is ade-
quately represented necessarily turns to a
comparison of the interests asserted by
the applicant and the existing party.’’
Mayflower Dev. Corp., 11 Mass.App.Ct. at
636, 418 N.E.2d 349.  See Massachusetts
Fed’n of Teachers, supra (‘‘There is no
single standard for determining when an
applicant has carried his burden because
the circumstances of the case determine
the weight of that burden’’).  If the inter-
est of the prospective intervener ‘‘is identi-
cal to that of one of the present parties, or
if there is a party charged by law with
representing his interest, then a compel-
ling showing should be required to demon-
strate why this representation is not ade-
quate.’’  Mayflower Dev. Corp., supra at
637, 418 N.E.2d 349, quoting 7A C.A.
Wright & A.R. Miller, Federal Practice
and Procedure § 1909, at 524 (1972)
(Wright & Miller).  See Planned Parent-
hood League of Mass., Inc. v. Attorney
Gen., 424 Mass. 586, 599, 677 N.E.2d 101
(1997);  Massachusetts Fed’n of Teachers,
supra at 206–207, 564 N.E.2d 1027;  Attor-
ney Gen. v. Brockton Agric. Soc’y, supra.
If the prospective intervener’s interest ‘‘is
similar to, but not identical with that of
one of the parties, a discriminating judg-
ment is required on the circumstances of
the particular case, but [the applicant] or-
dinarily should be allowed to intervene
unless it is clear that the [existing] party
will provide adequate representation for
the [applicant].’’  Mayflower Dev. Corp.,
supra, quoting Wright & Miller, supra.
See Cosby, 32 Mass.App.Ct. at 397–398,
589 N.E.2d 349.

We conclude that CPCS’s motion to in-
tervene should be allowed.  CPCS is an
entity established by statute to ‘‘plan,
oversee, and coordinate the delivery of
criminal and certain noncriminal legal ser-
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vices’’ to indigent defendants.31  G.L. c.
211D, § 1. It has a substantial and imme-
diate interest in these proceedings given
its S 486current and future responsibility for
providing representation to thousands of
indigent Dookhan defendants who want to
pursue postconviction relief from their
drug convictions.  It cannot be overstated
that CPCS has been and will be asked to
expend significant resources to handle
countless numbers of these cases.  We
agree with the Commonwealth that there
is some overlap in the matters raised by
CPCS and the petitioners, especially with
regard to the issue of exposure to harsher
punishment.  However, the interests of
CPCS go well beyond those articulated by
the petitioners.

CPCS is in the position of having to
provide representation to Dookhan defen-
dants in eight counties, and, as such, it has
a compelling interest in advocating for uni-
form practices and solutions that will en-
sure consistent treatment for all of those
defendants, irrespective of their individual
jurisdictions.  Limiting our review in this
case to the specific concerns raised by the
petitioners will hamper the timely ability
of CPCS to address wider problems that
inevitably have arisen as Dookhan defen-

dants consider whether to pursue postcon-
viction relief.  The interests of CPCS are
not and cannot be adequately represented
by the petitioners. At the same time, con-
trary to the Commonwealth’s assertion,
CPCS is not attempting improperly to in-
terject in these proceedings matters that
are independent from or wholly unrelated
to the relief sought by the petitioners.
Contrast Coggins v. New England Patri-
ots Football Club, Inc., 397 Mass. 525, 539,
492 N.E.2d 1112 (1986);  Rothberg v.
Schmiedeskamp, 334 Mass. 172, 178, 134
N.E.2d 544 (1956).  The additional issues
raised by CPCS are directly connected to
its ability to provide representation for
Dookhan defendants and to its assessment
of the benefits of pursing postconviction
relief for S 487those individuals.  At this
juncture, it is appropriate that CPCS,
which will be shouldering much of the
burden for attempting to resolve the Hin-
ton drug lab cases, be permitted to inter-
vene in the present case.

[19] 5. Global remedy.  CPCS con-
tends that, in accordance with our broad
powers of superintendence under G.L. c.
211, § 3, this court should implement a
‘‘global remedy’’ to resolve, once and for

31. Pursuant to G.L. c. 211D, § 5, CPCS is
required to ‘‘establish, supervise and maintain
a system for the appointment or assignment
of counsel at any stage of a proceeding, either
criminal or noncriminal in nature, provided,
however, that the laws of the commonwealth
or the rules of the supreme judicial court
require that a person in such proceeding be
represented by counsel;  and, provided fur-
ther, that such person is unable to obtain
counsel by reason of his indigency.’’  The
Commonwealth asserts that G.L. c. 211D does
not authorize CPCS to intervene on behalf of
a broad class of unnamed defendants whom it
may or may not represent.  Plainly, not all
Dookhan defendants will be represented by
CPCS in the event they seek postconviction
relief.  Nonetheless, the claims that have been
raised in these proceedings are fundamental
to the mission and responsibilities of CPCS,

and will impact defendants beyond those cur-
rently identified as clients of CPCS. See, e.g.,
Edwards, petitioner, 464 Mass. 454, 455, 458,
984 N.E.2d 276 (2013) (CPCS allowed to in-
tervene in case deciding whether, in deter-
mining reasonable compensation to be paid
expert retained by indigent petitioner seeking
release from commitment as sexually danger-
ous person, judge is bound by hourly rate set
by CPCS);  Adoption of Meaghan, 461 Mass.
1006, 1006, 961 N.E.2d 110 (2012) (CPCS
allowed to intervene to seek ruling whether
father and child entitled to appointed counsel
in case initiated by private parties involving
termination of parental rights).  For these
reasons, the fact that CPCS has moved to
intervene on behalf of a broad class of un-
named individuals is not a bar to the allow-
ance of its motion.
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all, the tens of thousands of cases affected
by Dookhan’s egregious misconduct at the
Hinton drug lab.  In the view of CPCS,
the time and expense of proceeding on a
case-by-case basis has become untenable.
Therefore, it proposes a two-part solution.
First, CPCS asserts that this court should
vacate the convictions of all Dookhan de-
fendants.  Second, it continues, this court
should dismiss all such cases with preju-
dice or, in the alternative, give the Com-
monwealth a limited opportunity to repro-
secute individual cases in which there is
sufficient untainted evidence to prove the
drug charges beyond a reasonable doubt.
Those cases that are not reprosecuted
within one year, CPCS asserts, should be
dismissed with prejudice in accordance
with the speedy trial rule, Mass. R.Crim.
P. 36(b)(1)(D), as amended, 422 Mass. 1503
(1996).

We decline to implement a global reme-
dy at this time.  As we have said, our
decisions in Scott and Charles have provid-
ed Dookhan defendants and the Common-
wealth with meaningful solutions for ad-
dressing concerns that have arisen as
these defendants attempt to challenge
their drug convictions.  Our decision today
will go a long way in resolving additional
concerns that have surfaced and in moving
these cases forward towards resolution.
We stated in Scott, 467 Mass. at 352, 5
N.E.3d 530, that when fashioning a worka-
ble approach for handling these cases, we
must ‘‘account for the due process rights of
defendants, the integrity of the criminal
justice system, the efficient administration
of justice in responding to such potentially
broad-ranging misconduct, and the myriad
public interests at stake.’’  We also noted
that while ‘‘[i]t certainly is true that we
cannot expect defendants to bear the bur-
den of a systemic lapse, TTT we also cannot
allow the misconduct of one person to dic-
tate an abrupt retreat from the fundamen-
tals of our criminal justice system.’’  Id. at

354 n. 11, 5 N.E.3d 530, and cases cited.
In our view, the implementation of a ‘‘one
size fits all’’ approach is not presently a
workable solution.

[20] 6. Advocate-witness rule.  CPCS
asserts that, by necessity, the vast majori-
ty of its assignments of counsel to Dook-
han defendSants488 for the pursuit of post-
conviction relief have been to the same
attorneys who handled the defendants’
guilty pleas.  However, according to
CPCS, prosecutors in at least one county
have objected to this dual role representa-
tion, arguing that it is prohibited by Mass.
R. Prof. C. 3.7(a).  CPCS contends that,
given the urgent need for timely resolution
of innumerable Hinton drug lab cases, rule
3.7(a) should not disqualify a lawyer who
represented a Dookhan defendant at the
plea stage of criminal proceedings from
subsequently representing that defendant
and testifying at an evidentiary hearing on
the defendant’s motion to withdraw a
guilty plea.  We agree.

[21] Rule 3.7 (a) of the Massachusetts
Rules of Professional Conduct states, in
relevant part, that ‘‘[a] lawyer shall not act
as advocate at a trial in which the lawyer
is likely to be a necessary witness except
where TTT disqualification of the lawyer
would work substantial hardship on the
client’’ (emphasis added).  In Smaland
Beach Ass’n, Inc. v. Genova, 461 Mass.
214, 219–226, 959 N.E.2d 955 (2012) (Sma-
land ), this court discussed the purposes
and scope of attorney disqualification un-
der rule 3.7(a).  We stated that ‘‘[t]he pri-
mary purpose of the rule is ‘to prevent the
jury as fact finder from becoming confused
by the combination of the roles of attorney
and witness.’ ’’ Id. at 220, 959 N.E.2d 955,
quoting Steinert v. Steinert, 73 Mass.App.
Ct. 287, 291, 897 N.E.2d 603 (2008).  See
comment [2] to rule 3.7 (‘‘A witness is
required to testify on the basis of personal
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knowledge, while an advocate is expected
to explain and comment on evidence given
by others.  It may not be clear whether a
statement by an advocate-witness should
be taken as proof or as an analysis of the
proof’’).  In addition, rule 3.7(a) obviates
the possibility that a lawyer ‘‘will appear to
vouch for his own credibility,’’ Culebras
Enters. Corp. v. Rivera–Rios, 846 F.2d 94,
99 (1st Cir.1988);  mitigates the perception
that ‘‘the testifying lawyer may well be
distorting the truth for the sake of his
client,’’ id.;  and ‘‘relieves the opposing
counsel of the difficult task of cross-exam-
ining his lawyer-adversary.’’  Smaland,
461 Mass. at 220, 959 N.E.2d 955.  See
Borman v. Borman, 378 Mass. 775, 786–
787, 393 N.E.2d 847 (1979);  Serody v.
Serody, 19 Mass.App.Ct. 411, 413–414, 474
N.E.2d 1171 (1985).  Weighing against
these benefits is the substantial counter-
vailing fact that rule 3.7(a) ‘‘carries with it
the severe consequence of stripping a par-
ty of chosen counsel.’’  Smaland, supra.
See Commonwealth v. Perkins, 450 Mass.
834, 853 & n. 15, 883 N.E.2d 230 (2008)
(criminal defendant generally enjoys right
to be represented by counsel of own choos-
ing).

Significantly, we pointed out in Sma-
land, 461 Mass. at 225, 959 N.E.2d 955,
that rule 3.7(a), by its plain language, pro-
hibits a lawyer from S 489acting as both an
advocate and a necessary witness ‘‘at tri-
al.’’  There, the court analyzed the prohibi-
tions of rule 3.7(a) in the context of a
lawyer-witness’s pretrial representation of
his clients and concluded that ‘‘an attorney
considered to be a necessary witness may
participate in pretrial proceedings, though
it would be particularly prudent first to
secure client consent after consultation.’’
Smaland, supra at 226, 959 N.E.2d 955.
We determined that such a reading of rule
3.7(a) ‘‘adheres to its text and fulfills its
underlying purposes.’’  Id. Concerns about
potential jury confusion, cross-examination

of a lawyer-adversary, and the appearance
of impropriety ‘‘are absent or, at least,
greatly reduced, when the lawyer-witness
does not act as trial counsel, even if he
performs behind-the-scenes work for the
client in the same case.’’  Id., quoting
Culebras Enters. Corp., 846 F.2d at 100.

Relying on the plain language of rule
3.7(a), and considering the context in
which dual role representation has arisen
vis-à-vis the Hinton drug lab cases, we
conclude that the rule does not bar such
representation.  The request by CPCS to
proceed with dual role representation does
not involve plea counsel acting as both an
advocate and a necessary witness ‘‘at tri-
al.’’  To the contrary, plea counsel will be
acting in those capacities during a motion
proceeding before a judge.  There will be
no jury that might become ‘‘confused by
the combination of the roles of attorney
and witness.’’  Steinert, 73 Mass.App.Ct.
at 291, 897 N.E.2d 603.  To the extent
that plea counsel may be in the position of
having to comment on his or her own
credibility, the judge is amply able to
make the necessary credibility determina-
tions without being swayed by any im-
proper considerations.  Apart from the
defendant, plea counsel is likely the only
individual who can attest to the circum-
stances surrounding the defendant’s deci-
sion to plead guilty, and such testimony is
critical to the judge’s decision whether to
allow a motion to vacate a guilty plea.
See Scott, 467 Mass. at 354–355, 5 N.E.3d
530 (‘‘the defendant must demonstrate a
reasonable probability that he would not
have pleaded guilty had he known of
Dookhan’s misconduct’’).  At the time of
plea negotiations, neither the defendant
nor plea counsel could have imagined the
events that later would unfold at the Hin-
ton drug lab, or entertained the thought
that plea counsel would be called as a
witness at a subsequent proceeding. See
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comment [4] to rule 3.7 (‘‘It is relevant
that one or both parties could reasonably
foresee that the lawyer would probably be
a witness’’).  Given the numbers of Dook-
han defendants and of attorneys able to
represent them, S 490having plea counsel
continue their representation of former
clients is a sensible approach for resolving
these cases in a timely and efficient man-
ner.  Plea counsel already will be familiar
with a defendant’s case and can expedi-
tiously work toward bringing it to a con-
clusion.

We recognized in Smaland, 461 Mass. at
227 n. 20, 959 N.E.2d 955, that ‘‘combining
the roles of advocate and witness may
create a conflict of interest [as] governed
by Mass. R. Prof. C. 1.7, 426 Mass. 1373
(1998) (conflict of interest), or Mass. R.
Prof. C. 1.9, 426 Mass. 1342 (1998) (prior
representation).’’  See comment [1] and [5]
to rule 3.7.  The Commonwealth asserts
that dual role representation presents a
conflict of interest because the Common-
wealth likely will elicit information from
counsel that is harmful to a defendant,
particularly an admission that, apart from
the drug certificate, the evidence against
the defendant was strong.  See Common-
wealth v. Shraiar, 397 Mass. 16, 21, 489
N.E.2d 689 (1986) (‘‘A genuine conflict of
interest arises whenever trial counsel is
called upon to give testimony adverse to
his client’’).  Determining the existence of
a conflict of interest is ‘‘primarily the re-
sponsibility of the lawyer involved,’’ com-
ment [5] to rule 3.7, and is a matter for
discussion with the client.  See Mass. R.
Prof. C. 1.7(b)(2).  A defendant may con-
sent to dual role representation notwith-
standing a conflict of interest.  See id;

comment [5] to rule 1.7.  See also Perkins,
450 Mass. at 853, 883 N.E.2d 230.  We
conclude that Mass. R. Prof. C. 3.7(a) does
not bar dual role representation of a Dook-
han defendant at a hearing on a motion to
withdraw a guilty plea, although ‘‘it would
be particularly prudent first to secure
client consent after consultation.’’ 32  Sma-
land, 461 Mass. at 226, 959 N.E.2d 955.
Ultimately, as acknowledged by CPCS, the
decision whether to continue with plea
counsel or request the appointment of a
new attorney should remain in the hands
of the defendant.

7. Scope of testimony by Dookhan de-
fendants.  Finally, CPCS raises two relat-
ed claims pertaining to the testimony of a
Dookhan defendant at a hearing on a mo-
tion to withdraw a guilty plea.  First,
CPCS contends that cross-examination of
a defendant should not be permitted to
delve into the defendant’s guilt or
S 491innocence of the underlying crime, un-
less the defendant asserts a claim of actual
innocence.  As we understand its argu-
ment, CPCS does not seek to preclude
cross-examination regarding the alleged
facts of a given case, acknowledging that
the Commonwealth should be free to ques-
tion the defendant about his or her assess-
ment of the nature and strength of the
evidence against the defendant.  However,
CPCS wants to prevent the Common-
wealth from turning the defendant’s re-
quest for postconviction relief into what
CPCS views as a game of ‘‘gotcha,’’ where
the Commonwealth’s strategy is to ask the
defendant about his or her guilt (and pre-
sumably elicit a response that he or she is
not guilty) and then argue that the defen-

32. We add that, in light of our conclusion,
dual role representation at a Dookhan defen-
dant’s hearing on a motion to withdraw a
guilty plea also does not run afoul of Rule 12
of the Rules of the Superior Court 1017 (Lex-
isNexis 2014–2015), which states:  ‘‘No attor-

ney shall be permitted to take part in the
conduct of a trial in which he has been or
intends to be a witness for his client, except
by special leave of the court’’ (emphasis add-
ed).
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dant is a liar because the defendant’s testi-
mony at the motion hearing contradicts his
or her testimony from the plea colloquy.
CPCS asserts that allowing the Common-
wealth to pursue this line of cross-exami-
nation is unfair and prejudicial.  There-
fore, it continues, this court should limit
the scope of cross-examination to questions
concerning the defendant’s knowledge
about the Commonwealth’s evidence at the
time he or she pleaded guilty.  We decline
to adopt CPCS’s proposed evidentiary
rule.

As CPCS correctly points out, a Dook-
han defendant at a hearing on a motion to
withdraw a guilty plea ‘‘must demonstrate
a reasonable probability that he would not
have pleaded guilty had he known of Dook-
han’s misconduct.’’  Scott, 467 Mass. at
355, 5 N.E.3d 530, 5 N.E.3d 530.  ‘‘Ulti-
mately, a defendant’s decision to tender a
guilty plea is a unique, individualized deci-
sion, and the relevant factors and their
relative weight will differ from one case to
the next.’’  Id. at 356, 5 N.E.3d 530.  We
have emphasized that ‘‘the full context of
the defendant’s decision to enter a plea
agreement will dictate the assessment of
his claim that knowledge of Dookhan’s
misconduct would have influenced [his] de-
cision to plead guilty.’’  Id. at 357, 5
N.E.3d 530.  A judge’s determination
whether a defendant has made the neces-
sary showing will be based on ‘‘the totality
of the circumstances.’’  Id. at 358, 5
N.E.3d 530.

[22, 23] It is well established that the
scope and extent of cross-examination is
left to a judge’s broad discretion.  See
Commonwealth v. Horne, 466 Mass. 440,
447, 995 N.E.2d 773 (2013);  Common-
wealth v. Johnson, 431 Mass. 535, 538, 728
N.E.2d 281 (2000).  See also Common-
wealth v. Gagnon, 408 Mass. 185, 192, 557

N.E.2d 728 (1990), S.C., 430 Mass. 348, 718
N.E.2d 1254 (1999), quoting Common-
wealth v. Underwood, 358 Mass. 506, 513,
265 N.E.2d 577 (1970) (judge determines
extent to which ‘‘the accuracy, veracity,
and credibility of a witness may be tested’’
on cross-examination).  Consequently,
whether the Commonwealth should be al-
lowed to cross-Sexamine492 a defendant on
his or her guilt or innocence of the under-
lying crime is a matter for the motion
judge to decide.  If permitted, the judge
can assess the Commonwealth’s arguments
about the defendant’s truthfulness in the
context of defense counsel’s countervailing
arguments about the essential reasons for
the defendant’s guilty plea.  Judges are
aware that, on occasion, defendants have
an incentive to plead guilty for reasons
other than actual guilt, including to avoid
the imposition of mandatory minimum sen-
tences in the event they are found guilty
after trial.  See Commonwealth v. Nikas,
431 Mass. 453, 455, 727 N.E.2d 1166
(2000), and cases cited.

Second, and dovetailing with the issue
just discussed, CPCS contends that the
testimony of a Dookhan defendant at a
hearing on a motion to withdraw a guilty
plea should not be admissible at a subse-
quent trial on the defendant’s guilt.  In
the view of CPCS, the Commonwealth can-
not put a defendant in the position of
having to surrender the privilege against
self-incrimination in order to secure the
allowance of the motion, and then turn
around and use the defendant’s testimony
from the motion hearing against the defen-
dant at trial.  If such testimony is admissi-
ble at trial, CPCS continues, defendants
will be deterred from seeking postconvic-
tion relief in the first place.  CPCS argues
that, in light of Dookhan’s egregious mis-
conduct, this result would be inherently
unfair.33

33. The Commonwealth asserts that this issue is not ripe for review because the harm al-
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In Simmons v. United States, 390 U.S.
377, 88 S.Ct. 967, 19 L.Ed.2d 1247 (1968),
the United States Supreme Court consid-
ered the issue whether a defendant’s testi-
mony at a suppression hearing regarding
his standing to allege a violation of his
rights under the Fourth Amendment to
the United States Constitution could be
admitted against him at trial on the ques-
tion of his guilt or innocence.  See id. at
382, 389–390, 88 S.Ct. 967.  Given that the
defendant would be obliged either to give
up a valid Fourth Amendment claim, or
effectively waive his Fifth Amendment
privilege against self-incrimination, the
Court found it ‘‘intolerable that one consti-
tutional right should have to be surren-
dered in order to assert another.’’  Id. at
394, 88 S.Ct. 967.  Accordingly, the Court
held that ‘‘when a defendant testifies in
support of a motion to suppress evidence
on Fourth Amendment grounds, his testi-
mony may not thereafter be admitted
against him at trial on S 493the issue of guilt
unless he makes no objection.’’  Id. See
Commonwealth v. Rivera, 425 Mass. 633,
637, 682 N.E.2d 636 (1997) (recognizing
rule articulated in Simmons ).

[24, 25] Here, although the rights as-
serted by a Dookhan defendant are some-
what different from those in Simmons, we
reach a similar conclusion.  A defendant
has a ‘‘constitutional due process right to a
fair trial.’’  Commonwealth v. Henderson,
411 Mass. 309, 310, 582 N.E.2d 496 (1991).
See Scott, 467 Mass. at 352, 5 N.E.3d 530.
See also Strickland v. Washington, 466
U.S. 668, 684, 104 S.Ct. 2052, 80 L.Ed.2d
674 (1984).  For a Dookhan defendant, the
ability to exercise the right to a fair trial is
contingent, in the first instance, on the

allowance of a motion to withdraw a guilty
plea.  However, the allowance of such a
motion may depend in significant measure
on the defendant’s willingness to sacrifice
the privilege against self-incrimination to
enable the motion judge to assess the full
context of the defendant’s decision to plead
guilty.  See Scott, 467 Mass. at 357, 5
N.E.3d 530.  Alternatively, a Dookhan de-
fendant can sacrifice the right to a fair
trial by asserting the Fifth Amendment
privilege against self-incrimination at the
hearing, thereby increasing the likelihood
that his or her motion to withdraw a guilty
plea will be denied.  Having to make this
choice places the defendant in an untena-
ble position.  On the one hand, the defen-
dant is compelled to be a witness against
himself or herself in order to obtain relief
from egregious government misconduct
that may well have tainted his or her
conviction.  On the other hand, the defen-
dant is deterred from pursuing his or her
postconviction rights under Scott by not
seeking to withdraw the guilty plea, there-
by perpetuating the injustice arising from
Dookhan’s misconduct.  The relief afford-
ed by the allowance of a motion to with-
draw a guilty plea would be illusory if the
Commonwealth then could turn around
and use the defendant’s testimony against
him or her at trial.  Accordingly, we con-
clude that the testimony of a Dookhan
defendant at a hearing on a motion to
withdraw a guilty plea is only admissible at
a subsequent trial for impeachment pur-
poses if the defendant chooses to testify.34

See Commonwealth v. Rivera, 425 Mass.
at 637, 682 N.E.2d 636, and cases cited
(rule articulated in Simmons, 390 U.S. at

leged by CPCS is hypothetical.  For the rea-
sons already articulated, we conclude that it
is appropriate to consider CPCS’s claim now
in accordance with our broad powers of su-
perintendence under G.L. c. 211, § 3.

34. In accordance with Mass. R.Crim. P. 12(f),
as appearing in 442 Mass. 1511 (2004), state-
ments made by a Dookhan defendant at a
plea colloquy are not admissible at a subse-
quent trial.
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394, 88 S.Ct. 967, ‘‘has not been applied to
exclude the use of prior inconsistent state-
ments for impeachment purposes’’).

8. Conclusion. For the foregoing rea-
sons, we conclude that (1) S 494a defendant
who has been granted a new trial based on
Dookhan’s misconduct at the Hinton drug
lab cannot be charged with a more serious
offense than that of which he or she initial-
ly was convicted under the terms of a plea
agreement and, if convicted again, cannot
be given a more severe sentence than that
which originally was imposed;  (2) the mo-
tion to intervene filed by CPCS is allowed;
(3) a so-called ‘‘global remedy’’ will not be
implemented at this time;  (4) a lawyer
who represented a Dookhan defendant at
the plea stage of criminal proceedings is
not barred by the advocate-witness rule
from subsequently representing that de-
fendant and testifying at an evidentiary
hearing on the defendant’s motion to with-
draw a guilty plea;  (5) the scope of cross-
examination of a Dookhan defendant at a
hearing on a motion to withdraw a guilty
plea is left to the broad discretion of the
motion judge;  and (6) the testimony of a
Dookhan defendant at a hearing on a mo-
tion to withdraw a guilty plea is only ad-
missible at a subsequent trial for impeach-
ment purposes if the defendant chooses to
testify.  The case is remanded to the sin-
gle justice for further proceedings, consis-
tent with this opinion, as appropriate.

So ordered.

,
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Background:  Defendant was convicted in
the District Court Department, Northamp-
ton Division, of assault and battery, and he
appealed. The Appeals Court, 2014 WL
840551, affirmed. Defendant applied for
further appellate review.

Holding:  The Supreme Judicial Court
held that evidence that alleged victim and
her boyfriend had fabricated their allega-
tions against defendant was relevant.

Reversed and remanded.

1. Witnesses O367(1), 370(1)
Evidence that alleged victim and vic-

tim’s boyfriend were aware of assault de-
fendant’s application for a criminal com-
plaint against boyfriend, that they coerced
defendant to withdraw the application, that
they made false statements to police offi-
cers and others, and that it had been boy-
friend who had been the aggressor, was
relevant to defendant’s theory that both
victim and boyfriend had a motive to pre-
varicate about the events in question and
were biased and prejudiced against defen-
dant.

2. Witnesses O372(1)
Reasonable cross-examination for the

purpose of showing bias and prejudice is a
matter of right.

3. Witnesses O372(1)
Although a trial judge has discretion

to limit cross-examination when necessary,
the judge has no discretion to prohibit all
inquiry into a subject that could show bias


